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termination ol the proceedings belore the arbilrators, pendenle lite and aller
decree. This Court in Renusagar case® held (hal award ol such interest alier
the Interest Act, 1978 is permissible, however, on the lacts ol the case Lhe
High Courl not having given a direction (o the payment ol inlerest pendente
lite did not modify that part of the order.

17. We do not find that it is appropriate to modify the award made by the
arbitrators or the decree passed pursuant o it as no exceptional circumstances
arise. The facc that there is fluctuation in the exchange rate is no reason for us
to interfere with the same.

18. The appellant having failed on all points, we dismiss this appeal,
however, with no order as (o costs.
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DANTAL TLATIFT AND ANOTHER .. Petitioners:
Versus
UNION OF INDIA .. Respondent,

Wril Pelitions (C) No. 868 of 1996 with Nos. 996, 1001, 1055, 1062,
1236, 1259, 1281 of 1986, TCs (C) Nos. 22 of 1987, 86, 68 of 1983,
276-77 of 1987, Crl. A. No. 702 of 1990, SLPs (Crl.) Nos. 655
of 1988, 596-97 of 1992, WP (C) No. 12273 of 1984, SLP (Crl.)
No. 2513 of 1994, Crl. As. Nos. 508, 843 of 1995, 102-03 of
1989, 292 of 1990 and S1.Ps (Crl.) Nos. 2165
of 1996, 3786 and 2462 of 19997,
decided on September 28, 2001

A. Muslim Women (Protection of Rights on Divoree) Act, 1986 — Held,
valid on basis of construction bringing it within constitutional principles —
“Reasonable and fair provision and maintenance’ under 5. 3(1)(a) is not
limited for the iddat period; it extends for the entire life of divorced wite,
unless she remarries — Clarified that the emphasis in the section is not on
the nature or duration of such “provision” or “maintenance”, but rather on
the time “within** which the arrangement for their payment should be
finalised and executed — I'o construe provisions of the Act as less beneficial
than provisions of Chapter IX CrPC and hold husband liable to pay
maintenance only for the iddat period would result in unreasonable
discrimination against divorced Muslim women and would render the Act
violative of Arts, 14, 15 and 21 — Petitions challenging validity of Act
dismissed — Interpretation of Statutes — Basic rules — Determination of
legislative intent — Applied — Constitution of India — Arts, 14 and 15 —
Held, not violated by Muslim Women (Protection of Rights on Divorce) Act,
1986 as interpreted by Supreme Court

T Under Article 32 of the Constitution of India
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B. Interpretation of Statutes — Construction of words and phrases —
Held, words cannot be construed contrary to their meaning

a C. Muslim Women (Protection of Rights on Divorce) Act, 1986 —
8s. 3(1)¥a), 3(3)a) and 4 — Right to “a reasonable and fair provision™,
referred to only in 8. 3, held, is a right enforceable only against the divorced
woman’s former husband and is in addition to what he is obliged to pay as
“maintenance” — The word “provision” indicates that something is
provided in advance for meeting certain needs — ‘I’herefore, held, at the
time of divorce Muslim husband is required to contemplate the future needs

b of his ex-wite and make arrangements in advance to meet those needs

D. Muslim Women (Protection of Rights on Divorce) Act, 1986 —
8s. 3(1)a) and 3(3)(a) — Reasonable and fair provision — Held, would be
worked out with reference to the needs of the divorced woman, the means of
the husband and the standard of life enjoyed during subsistence of the
marriage — Further held, there is no reason why such provision cannot

¢ take the form of regular payment of alimony

E. Constitution of India — Art. 14 — Arts. 14 and 15 — Held, there is
no discrimination where State provides for a particular group (divorced
Muslim women in this case) a scheme for maintenance and prevention of
vagrancy which is equally or more beneficial than that provided in the
earlier general law then prevailing (S. 125 CrPC, 1973 in this case) —
Contention that as a result of the Muslim Women (Protection of Rights on
Divoree) Act, 1986 petitioners had lost their right to maintenance, held, is
no longer of significance inm view of the interpretation placed by the
Supreme Court on the Act — Criminal Procedure Code, 1973, S. 125 —
Scheme of, replaced by another under a later statute for divorced Muslim
women — Constitutionality

F. Muslim Law — Divorce and Maintenance — Rights of divorced

¢ women — Held, for finding out what the rights of such women are, the

starting point is the Shak Bano case (1985) 2 SCC 556, not the original texts

or any other material — Tt is not open to the court to re-examine the

position any longer because a Constitution Bench of the Supreme Court has

declared the law after considering relevant Suras (241-42 of Ch, I1) of Holy

Quran and other relevant material — Further held, the Muslim Women

f (Protection of Rights on Divorce) Act, 1986 actually codifies the law as

stated in Shah Bano case — Interpretation of Statutes — External aids —

Statement of Objects and Reasons — Where different from language of the

Act, held, will not be of much materiality — Constitution of India, Art. 141

— Precedents — Interpretation placed on religions text by an earlier
Constitution Bench, held, binding

G. Muslim LLaw — Divorce and Maintenance — Held, it is difficult to

g perceive that Muslim law would pass on the responsibility of providing

monetary compensation to a divorced woman to persons unconnected with

the matrimonial life, such as the heirs likely to inherit her property or the

Wakf Boards — Monetary compensation is anyway a small solace in

relation to the loss a divorced woman undergoes as a direct consequence of

the divorce and is universally recognised by persons belonging to all

p religions as an aspect of basic human rights, gender and social justice —

Solution should be adjudged on considerations other than religion or
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religious faith or beliefs or national, sectarian, racial or communal
constraints

The pelitioners challenged the constilutional validity of the Muslim Women
(Protection of Rights on Divorce) Act, 1986, under which Scction 125 of the
Criminal Procedure Code, providing lor mainlenance (0 wives, including
divorced women, by their former husbands, was made inapplicable to divoreed
Muslimn women. The pelitioners primarily submitted that (7) Section 125 CrPC,
was cnacted as a matter of public policy, in order to provide a quick summary
remedy (o persens unable 10 maintain themselves; (hat the provision rellecled
the moral stance of the law and ought not to have been entangled with religion
and religion-based personal laws; (i7) Section 125 CrPC also furthers the concept
ol social juslice embodied in Arlicle 21 of the Conslilution ol India; hence
excluding divorced Muslim women from its protection is a discrimination
against them; (i70) The incvitable cffect of the Act is to nullify the law declared
by the Supreme Court in Shah Bano case [(1985) 2 SCC 556], which is most
improper; () the Acl is un-Islamic and also has the polental (o sullocale
Muslim women and to undermine the basic secular character of the Constitution;
(v) the Actis violalive of Arlicles 14 and 21.

On behalf of the Union of India, it was submitted that the neced for giving
effect 10 a community’s personal law was a legitimate basis for discrimination. If
the legislature can apply a particular provision as a matier of policy, it can also
withdraw such application and substitute another in its place. The policy of
Scction 125 CrPC, 18 not to create a right of maintenance beyond the purview of
personal law. The Act has been enacted to overcome the ratio of the Shah Bano
decision.

On behalf of the All India Muslim Personal T.aw Board it was submitted that
the object of the Act was 1o undo the effect of Shah Bano case; in that case the
Suprcme Court had attempted the hazardous task of interpreting an unfamiliar
language connecled (o religious lenels, which was nol a sale course o pursue;
that the term “mata” had been wrongly interpreted in Shah Bano case. The
purpose of the Act was o avoid vagrancy, but at the same time it aimed ©
prevenl the husband [rom being penalised; that the (erms “maintenance™ and
“provision” as used in Section 3(1)(a) had the same meaning; that provisions of
Section 4 ol the Aclt were adequale [or (aking care of any possibilily of
vagrancy; that according to the Muslim social ethos a divorced Muslim woman
was nol at all dependent on her lormer husband because sociely provided a
wider safety net. The Islamic Shariat Board presented more detailed submissions
regarding (he lerm “mala” and as 10 why (he views ol cerlain Muslim authors,
proposing that Muslim law obliges a man to pay maintenance to his tormer wifc
beyond the iddat period, ought not to be accepted.

The Supreme Court decided (0 comnsider only (he question ol (he
constitutional validity of the Act and upholding the same

Held :

In interpreling (he provisions where matrimonial relationship is involved,
the social conditions prevalent in socicty have to be considered. In Indian
society whether (hey belong (0 the majorily or (the minorily group, whal is
apparcnt is that therc cxists a great disparity in thc matter of cconomic
resourcefulness between a man and a woman. Indian society is male dominated,
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both economically and socially and women are assigned, invariably, a dependent

role, irrespeclive ol the class ol sociely (o which she belongs. A woman on her
g marriage very often, though highly educated, gives up all her other avocations
and enlirely devoles hersell o the wellare ol (he lamily, in particular she shares
with her husband, her emotions, sentiments, mind and body, and her investment
in the marriage is her enlire life — a sacramental sacrilice ol her individual sell
and is far oo enormous to be measured in terms of money. When a relationship
ol this nalure breaks up. lhere can be no answer (0 lhe queslion as (0 how a
woman can be compensated so far as emotional fracture or loss of investment is
concerned. It is a small solace to say that such a woman should be compensated
in terms of money towards her livelihood and such a relief which partakes basic
human rights o secure gender and social justice is universally recognised by
persons belonging to all religions and it is difficult to perccive that Muslim law
intends to provide a different kind of responsibility by passing on the same o
those unconnected with the matrimonial life such as the heirs who were likely to
¢ inherit the property from her or the Wakf Boards. Such an approach appears to
be a kind ol distoriion of the social lacls. Solutions o such socielal problems ol
universal magnitude pertaining to horizons of basic human rights, culturc,
dignity and dccency of life and dictates of necessity in the pursuit of social
justice should be invariably left to be decided on considerations other than
religion or religious [aith or beliels or national, sectarian, racial or communal
constraints, (Para. 20)

The purpose of the Muslim Women (Protection of Rights on Divoree) Act,
15986 appears (o be Lo allow the Muslim husband (o relain his [reedom ol
avoiding payment of mainlenance (o his ersiwhile wile aller divorce and the
period of iddat. However a carcful rcading of the provisions of the Act would
indicate that a divorced woman is entitled to a reasonable and fair provision for
mainlenance, Parliamenl seems (0 inlend thal (the divorced woman gels sullicient
means of livelibood afier the divorce and, therefore, the word “provision”
indicates (hal something is provided in advance lor meeling some needs, In other
words, at the time of divorce the Muslim husband is required to contemplate the
[uture needs and make preparalory arrangements in advance [or meeting those
needs. Reasonable and fair provision may include provision for her residence,
her [ood, her clothes, and olher arlicles. The conlenlion thal the expression
f o “within” in Scction 3{1)(a) should be read as “during™ or “for”™ cannot bc

accepted because words cannot be construed contrary to their meaning as the

word “within™ would mean “on or betfore”, “not heyond™ and, therefore, it was
held that the Act would mean thal on or belore the expiration of the iddal period,
the husband is bound to make and pay maintcnance to the wife and if he fails to
do so then the wife is entitled to recover it by filing an application before the

Magistrate as provided in Scction 3(3) but nowhere has Parliament provided that
9 reasonable and fair provision and maintenance is limited only for the iddat

period and not beyond it. 1t would extend to the whole life ol the divorced wile

unless she gets married for a second time. {(Paras 27 and 28)

The important seclion in the Acl is Seclion 3 which provides thal a divorced
woman is cntitled to obtain from her former husband  “maintenance”,
“provision” and “mahr”, and (0 recover [rom his possession her wedding
presents and dowry and authorizes the Magistrate to order payment or
restoration of these sums or properties. The crux of the matter is that the
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divorced woman shall be entitled to a reasonable and fair provision and
maintenance (0 be made and paid (0 her wilthin (he iddal period by her [ormer
husband. The wording of Section 3 of the Act appear to indicate that the g
husband has (wo separate and distinct obligalions; (1) 1o make a “reasonable and
fair provision™ for his divorced wife; and (2) to provide “maintcnance” for her.
The emphasis of (his seclion 15 not on the nature or duralion of any such
“provision” or “maintenance”, but on the time by which an arrangement for
payment of provision and mainienance should be concluded, namely, “wilhin
the iddat period”. If the provisions arc so read, the Act would cxclude from
liability for posi-iddat period mainienance to a man who has already discharged b
his obligations of both “rcasonable and fair provision™ and “maintenance™ by
paying these amounts in a lump sum (o his wile, in addition (o having paid his
wife’s mahr and restored her dowry as per Scctions 3(1)(¢) and 3(1)d) of the
Act. (Para 29)
The precise point that arose for consideration in Shah Bano case was that
the husband had not madce a “rcasonable and fair provision™ for his divorced c
wife even if he had paid the amount agreed as mahr half a century carlier and
provided iddal mainicnance and he was, (herefore, ordered (10 pay a specilicd
sum monthly (o her under Section 125 CrPC. This posilion was available o
Parliament on the date it enacted the law but even so, the provisions enacted
under the Act are “‘a reasonable and fair provision and maintenance to be made
and paid” as provided under Scction 3(1)(«) of the Act and these cxpressions
cover dillerent things, [irstly, by (he use of lwo dillerent verbs — “(o be made
and paid to her within the iddat period” it is clear that a fair and reasonable
provision is (0 be made while mainienance is (0 be paid; secondly, Section 4 of
the Act, which empowers the Magisirate to issue an order for payment of
maintcnance to the divorced woman against various of her relatives, contains no
relerence Lo “provision”, Obviously, lhe right (o have “a [air and reasonable
provision” in her lavour is a right enforceable only againsl the woman’s [ormer e
husband, and in addition to what he is obliged to pay as “maintenance”.
(Para 29)
Mohd. Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556 : 1985 SCC (Cri) 245,
explained
The contention of the respondents that a divorced Muslim woman who is
entilled o “mala”™ is only a single or onetime (ransaction which does not mean ¢
payment of maintenance continuously at all, apart from supporting the vicw that
the word “provision” in Section 3(1){a) of the Act incorporates “mata” as a right
of the divorced Muslim woman distinct from and in addition to mabhr and
maintenance lor the iddal period, also enables “a reasonable and lair provision™
and “a rcasonable and fair provision™ as provided under Scction 3(3) of the Act
would be with reference to the needs of the divorced woman, the means of the
husband, and (he standard of life the woman enjoyed during the marriage and 9
there is no reason why such provision could not take the form of the regular
payment of alimony to the divorced woman, though it may look ironical that the
enactment intended to reverse the decision in Shah Bano case actually codifies
the very ralionale conlained (herein, (Para 29)
A comparison ol Sections 3(1)a) and 3¢3) wilth Section 125 CrPC will
make it clear that requirements provided in Section 125 and the purpose, object  h
and scope thereof being 1o prevent vagrancy by compelling those who can do so
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o support those who are unable (0 support themselves and who have a normal
and legitimate claim to support are satisfied. If that is so, the argument of the
petitioners that a different scheme being provided under the Act which is equally
or more beneficial on the interpretation placed by the Supreme Court herein than
the one provided under the Code ol Criminal Procedure deprives (hem ol (heir
right, loses its significance. (Para 3())
Even under the Act, the provisions of Section 125 CrPC would stll be
atracted and even otherwise, the Magistrate has been conferred with the power
o make appropriate provision for maintenance and, therefore, what could be
b carlier granted by a Magistratc under Scction 125 CrPC would now be granted
under the very Acl ilsell. This being (he posilion, the Acl cannol be held Lo be
unconstitutional. (Para 31)

As on the date the Act came into force the law applicable 10 Muslim
divorced women was as declared by this Court in Shah Bano case, 8o 1o find out

the personal law of Muslims with regard to divorced women’s rights, the starting

¢ point should be Shak Bano case and not the original texts or any other matcerial
— all the more so when varying versions as (0 the authenticity of (he source are
shown (0 exist, That declaration was made aller considering The Heoly Quran,
and other commentaries or other texis. When a Constitution Bench of this Court
analysced Suras 241-42 of Chapter 1 of The Holy Quran and other relevant
lexwal malerial, il is nol open Lo the court 10 now O re-examine thal posilion

d and delve inlo a research (0 reach another conclusion. (Para 32)
Mohd., Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556 : 1985 SCC (Cra)y 245,
Jollowed

Bai tTahira v, Ali Hussain Fidaalli Chorhia, (1979) 2 SCC 316 : 1979 S5CC (Cri) 473;
Fuzlunbi v. K. Khader Vali, (1980) 4 SCC 125 : 1980 SCC (Cri) 916, affirmed by
implication
All that needs Lo be lherelore considered is whether in the Acl specilic

e deviation has been made [rom the personal laws as declared by (he Supreme
Court in Shah Bane case without mutilating its underlying ratio. So considered,
the Muslim Women (Protection of Rights on Divorce) Act actually and in reality
codilies what was staled in Shah Bano case. (Para 32)

On behalf of the respondent Union of India it was contended that what has
been stated in the objects and reasons in the Bill leading to the Act is a fact and
that it should be presumed (o be correct. Aller analysis ol the lacts and the law
in Shah Bano case and their impact on the Act, it is held that if the language of
the Act is as stated herein, the mere fact that the Iegislature took note of certain
facts in cnacting the law will not be of much materiality. (Para 32)

In Shah Bano case the Supreme Court has clearly explained the rationale
behind Section 125 CrPC 1o make provision [or maintenance o be paid Lo a
divorced Muslim wife and this is ¢learly to avoid vagrancy or destitution on the
g part of a Muslim woman. (Para 33)

Mohd. Ahimed Khan v. Shah Bane Begum., (1985) 2 SCC 556 : 1985 SCC (Cri) 245,
explained
The concept of “right to lifc and personal liberty™ guarantced under

Arlicle 21 of the Conslitution would include the “righl (0 live with dignity™,
(Para 33)
h (Mga Tellis v. Bombay Municipal Corpa., (1985) 3 SCC 545; Maneka Gandhi v. Union of
India, (1978) | SCC 248, relied on
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Before the passing of the impugned Act, a Muslim woman who was
divorced by her husband was granted a right (o0 mainienance [rom her husband
under the provisions of Section 125 CrPC until she may remarry and such a4
right, il deprived, would not be reasonable, just and [air. Thus (he provisions ol
the Act depriving the divorced Muslim women of such a right to maintenance
[rom her husband and providing lor her mainlenance (o0 be paid by the [ormer
husband only for the period of iddat and thereafier to make her run from pillar to
post in search ol her relatives one aller the other and uldmalely (o knock al Lthe
doors of the Wakf Board docs not appear to be a reasonable and fair substitute of
the provisions of Section 125 CrPC. Such deprivation of the divorced Muslim o
womgcn of their right to maintenance from their former husbands under the
benelicial provisions ol the Code ol Criminal Procedure which are olherwise
available to all other women in India cannot be stated to have been cffected by a
reasonable, right, just and fair law and, if these provisions are less beneficial
than the provisions of Chapter [X of the Code of Criminal Procedure, a divorced
Muslim woman has obviously been unreasonably discriminated against and ¢
deprived ol (he proteclion of the provisions ol (he general law as indicaled under
the Code which arc available to Hindu, Buddhist, Jain, Parsi or Christian women
or women bclonging to any other community. The provisions prima facic,
therefore, appear to be violative of Article 14 of the Constitution mandating
equalily and equal proitection of law (0o all persons otherwise similarly
circumstanced and also violative of Article 15 of the Constitution which
prohibits any discrimination on the ground of religion as the Act would
obviously apply to Muslim divorced women only and solely on the ground of
their belonging (o the Muslim religion, (Para 33)

If on a rule of construction, a given statute will become “nltra vires™ or
“unconstitutional” and, therefore, void, whereas on another construction which
is permissible, (he stalule remains elleclive and operalive, the courl will preler
the latter on the ground that the legislature does not intend to enact ©
uncenstitutional laws., The laller inlerprelation should be accepled and,
therefore, the interpretation placed herein results in upholding the validity of the
Actl It is well seltled that when by appropriate reading ol an enactment Lhe
validity of the Act can be upheld, such interpretation is accepted by courts and
not the other way round. (Para 33)

The cffect of various interpretations placed on Suras 241 and 242 of Chapter £
IT of The Holy Quran has been referred to in Shah Bano case. Shah Bano case
clearly cnunciated what the present law would be. It made a distinction between
the provisions to be made and the maintenance to be paid. It was noticed that the
maintenance 18 payablc only up to the stage of iddat and this provision is
applicable in case of normal circumstances, while in case of a divorced Muslim
woman who is unable 10 maintain hersell, she is entitled (0o gel mata. Thal is the g
basis on which the Bench of five Judges of the Supreme Court interpreted the
various lexls and held so. II (hal is the legal posilion, it is nol possible (o slale
that any other position is possible nor can the court start on a clean slate after
having [orgotlen the historical background of (he enacument. The enactment
though purports to overcome the view expressed in Shah Bano case in rclation
o a divorced Muslim woman gelling something by way ol mainlenance in lhe
nature of mata has indeed statutorily recognised that view by making provision h
under the Act not only for the purpose of the “maintenance” but also for
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“provision”. When these two expressions have been used by the enactment, it
obviously means Lhal (he legislalure did not intend 1o obliterate the meaning
g Aattibuted to these two expressions by the Supreme Court in Shah Bano case.
Therelore, the conlentions advanced on behall of the parties (0 (he conlrary

cannot be sustained. (Paras 33 and 34)
Mohd. Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556 : 1985 SCC (Cri) 245,
affirmed

Arab Ahemadhia Abdulla v. Arab Bail Mohmuna Saivadbhai, AIR 1988 Guoj 141 @ (1988) 1
Guj T.H 294, AL v. Sufaira, (1988) 3 Crimes 147 (Ker); K. Kunhammed Haji v. K,
b Amina, 1995 Cri 1. 3371 (Ker); K. Zunaideen v. Ameena Begum, (1998) 2 DMC 468
{(Mad);, Karim Abdul Rehman Shaikh v. Shehnaz Karim Shaikh, 2000 Cri LY 3560 (Bom)
(FBY: Jaitunbi Mubarak Shaikh v. Mubarak Fokraddin Shaikh, (1999) 3 Mah LJ 694;
Kaka v. Hassan Bane, (1998) 2 DMC 85 (P&H) (YB), approved
Aga Mahomed Jaffer Bindaneem v. Koolsom Bee Bee, (1896-97) 24 1A 196 : I1L.R 25 Cal 9
(PC), referred to
Lsinan Khan Bahamani v. Fathimunnisa Begum, 1990 Cri LY 1364 : AIR 1990 AP 225
¢ (FB); Abdul Rashid v. Sultana Begum, 1992 Cri LY 76 (Cul);, Abdul Hag v. Yasmin Talar,
1998 Cri LI 3433 (MP); Mohd. Marahim v. Raiza Begum, (1993) 1 DMC 60, overruled

To conclude:

(/) A Muslim hushand is liable to make reasonable and fair provision
for the fumure of the divorced wife which obviously includes her
mainlenance as well. Such a reasonable and [air provision exlending beyond

d the iddal period must be made by the husband within the iddal peried in
lerms ol Section 3(1)(a) of the Acl.

(2) Liability of a Muslim husband to his divorced wite arising under
Section 3(1)a) of the Act to pay maintenance is not confined to the iddat
period.

(3 A divorced Muslim woman who has not remarried and who is not
able (0 maintain hersell aller the iddat period can proceed as provided under
Section 4 of the Act against her relalives who are liable (0 maintain her in
proporlion Lo the properties which they inherit on her death, according (o
Muslim law, [rom such divorced woman including her children and parents.,
IT any of the relalives being unable 1o pay maintenance, the Magistrale may
direct (he Stale Wakl Board established under the Acl © pay such
mainlenance.

f (4) The provisions of the Act do not offend Articles 14, 15 and 21 of the
Constitution of India.
[Ed. : In view ol the above, the ellect on the [ollowing High Courl judgments scems Lo be;
Shaik Dada Saheb v. Shaik Mastan Bee, 1995 Cri LY 696 (AP); Nazir Ahmad Ansari v,
Lateef Bi, 1996 Cri 1.) 1548 (AP) : (1996) 2 Crimes 388 (AP)Y; Noorunnisha v. Magsood
Ahmad, 1994 Cri 1.0 3129 (MP), impliedly overruled
Md. Tajuddin v. Quamarunnisa Begum, 1989 Crl LI 2285 (AP), approved by implication]
g H. Muslim Women (Protection of Rights on Divorce) Act, 1986 —

Applicability — Held, is not applicable to deserted or separated Muslim

women or to a Muslim woman whose marriage was solemnised under

Special Marriage Act, 1954 or whose marriage was dissolved either under

Indian Divorce Act, 1869 or Special Marriage Act, 1954 (Para 26)

A-M/F£24576/CR
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The Judgment of the Courl was delivered by

RAJENDRA BABU, J— The constitutional validity of the Muslim
Women (Prolection ol Rights on Divorce) Acl, 1986 (hereinaller relerred Lo
as “the Act™) is in challenge before us in these cases. h
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2. The facts in Mohd. Ahmed Khan v. Shah Bano Begum! arc as follows:

The husband appealed against the judgment of the Madhya Pradesh High
a Court directing him to pay to his divorced wife Rs 179 per month, enhancing
the paltry sum ol Rs 25 per month originally granted by the Maugisirate. The
parties had been married for 43 years before the ill and elderly wife had been
thrown oul of her husband’s residence. For aboul lwo years the husband paid
maintenance to his wife at the rate of Rs 200 per month. When these
payments ccased she petitioned under Section 125 CrPC. The husband
b immediately dissolved (he marriage by pronouncing a (riple talag. He paid
Rs 3000 as deferred mahr and a further sum to cover arrears of maintenance
and maintenance for the iddat period and he sought thereafter to have the
petition dismissed on the ground that she had received the amount due to her
on divorce under the Muslim law applicable to the partics. The important
[ealure of the case was (hal the wile had managed (he malrimonial home [or
¢ more than 40 years and had borne and reared [ive children and was incapable
of taking up any carcer or independently supporting herself at thar late stage
ol her lile — remarriage was an impossibilily in thal case. The husband, a
successful Advocale with an approximate income of Rs 5000 pcer month
provided Rs 200 per month 0 the divorced wile, who had shared his lile for
half a century and mothered his live children and was in desperate need of

d moncy to survive.

3. Thus, the principal question for consideration before this Court was
the inlerprelation of Section 127(3)H) CrPC that where a Muslim woman
had been divorced by her husband and paid her mahr, would it indemnify the
husband from his obligation under the provisions of Scection 125 CrPC, A
five-Judge Bench ol this Courl reileraled thalt the Code of Criminal

€  Procedure controls the proceedings in such matters and overrides the
personal law of the partics. Tt there was a contlict between the terms of the
Code and the rights and obligations of the individuals, the former would
prevail. This Court pointed out that mahr is more closcly conneccted with
marriage (han with divorce though mahr or a significanl portion of il, is
usually payable at the time the marriage is dissolved, whether by death or

f divorce. This fact is relevant in the context of Scction 125 CrPC even if it is
nol relevant in the conlext ol Section 127(3)(h) CrPC. Therelore, this Courl
held that it is a sum payable on divorce within the meaning of Section
127(3)y(H) CrPC and held (hal mahr is such a sum which cannol ipso laclo
absolve the husband’s liability under the Act.

4. Il was nexl considered whelher (he amount of mahr conslilules a

9  reasonable alternative to the maintenance order. If mahr is not such a sum, it
cannot absolve the husband from the rigour of Scction 127(3)(#y CrPC but
even in that case, mahr is part of the resources available to the woman and
will be taken into account in considering her cligibility for a maintcnance
order and the quantum of maintenance. Thus this Court concluded (hal the
divorced women were entitled to apply for maintenance orders against their

1 (1983) 2 SCC 556 : 1985 SCC (Cri) 245
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Tormer husbands under Section 125 CrPC and such applicalions were nol
barred under Section 127(3)(#) CrPC. The husband had based his entire case

on the claim to be excluded from the operation of Section 125 CrPC on the g
ground that Muslim law exempled him [rom any responsibility [or his
divorced wife beyond payment of any mahr due o her and an amount fo
cover mainlenance during the iddal period and Seclion 127¢3)%) CrPC
conferred statutory recognition on this principle. Several Muslim
organisations, which intervened in the maticr, also addressed arguments.
Some of lhe Muslim social workers who appeared as inlerveners in the case p
supported the wife, brought in gquestion the issue of “mata’™ contending that
Muslim law entifled a Muslim divorced woman to claim provision for
maintenance from her husband after the iddat period. Thus, the issue before
this Court was: the husband was claiming cxemption on the basis of
Section 127¢3)(&) CrPC on the ground that he had given o his wile the
whole of the sum which, under the Muslim law applicable to the parties, was ¢
payable on such divorce while the woman contended that he had not paid the
whole of the sum, he had paid only the mahr and iddat maintenance and had
not provided the mata i.c. provision or maintenance referred to in The Holy
Quran, Chapler ll, Sura 241. This Courl, aller relerring o the varions
textbooks on Muslim law, held that the divorced wife’s right to maintenance
ccased on cxpiration of iddat period but this Court procecded to obscrve that o
the general propositions rellected in those stalements did not deal with the
special situation where the divorced wife was unable to maintain herself, In
such cases, il was staled that it would be not only incorrect bul unjust Lo
extend the scope of the statements referred to in those textbooks in which a
divorced wife is unable to maintain herself and opined that the application of
those stalements of law musl be restricled (o that class ol cases in which lhere g
is no possibility of vagrancy or destitution arising out of the indigence of the
divorced wile. This Court concluded that these Aiyals (The Holy Quran,
Chapter 11, Suras 241-42) leave no doubt that The Holy Quran imposes an
obligation on the Muslim husband to make provision for or o provide
maintenance (o the divorced wile. The conlrary argumenl does less than
justice to the teaching of The Holy Quran. On this note, this Court concluded ¥
its judgment.

5. There was a big uproar thereafter and Parliament cnacted the Act
perhaps, with (he inlention of making lhe decision in Shah Bano casel
imeffective.

6. The Stalemenl ol Objects and Reasons o (he Bill, which resulled in
the Act, reads as follows: g

“The Supreme Court, in Mohd. Ahmed Khan v. Shah Bano Begum &

Others, (AIR 1985 SC 945) has held that although the Muslim law limits the

husband’s liability to provide [or maintenance ol the divorced wile to the

period of iddat, it docs not contemplate or countenance the situation
envisaged by Sectlion 125 of the Code of Criminal Procedure, 1973, The

Court held that it would be incorrect and unjust to extend the above #

principle ol Muslim law to cases in which the divorced wile is unable to
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maintain herself. The Court, therefore, came to the conclusion that if the

divorced wifc is able to maintain herself, the husband’s liability ceases with

the expiration ol the period ol iddal but il she is unable (0 mainlain hersell
aller the period of iddal, she is enlitled 1o have recourse (o Section 125 of
the Code of Criminal Procedure.

2. This decision has led to some controversy as to the obligation of the
Muslim husband to pay maintcnance to the divorced wife. Opportunity has,
therefore, been taken o specify the rights which a Muslim divorced woman
is entitled to at the time of divorce and to protect her interests. The Bill
b accordingly provides lor (he [ollowing ameng olher (hings, namely—

(a) a Muslim divorced woman shall be entitled 1o a reasonable and
fair provision and maintenance within the period of iddat by her former
husband and in casc she maintains the children bom to her before or
after her divorce, such reasonable provision and maintenance would be
exlended 1o a period of (wo years [rom the dales of birth of the children.

o She will also be entlitled 1o mahr or dower and all the properlies given Lo
her by her relatives, friends, husband and the husband’s relatives. It the
above benefits are not given to her at the time of divorce, she is entitled
to apply to the Magistrate for an order directing her former husband to
provide [or such maintenance, the payment of mahr or dower or (he
delivery of the properties;

o () where a Muslim divorced woman is unable to maintain herself
after the period of iddat, the Magisirate is empowered to make an order
for the payment of maintenance by her relatives who would be entitled
to inhcrit her property on her death according to Muslim law in the
proportions in which they would inheril her property. Il any one of such
relatives is unable (0 pay his or her share on the ground ol his or her nol
having the means to pay, the Magistrate would direct the other relatives

e who have sufficient means to pay the shares of these relatives also. But

where, a divorced woman has no relalives or such relatives or any one
ol them has nol encugh means (0 pay (he maintenance or the olher
relatives who have been asked to pay the shares of the defaulting
relatives also do not have the means to pay the shares of the defaulting
rclatives the Magistrate would order the State Wakf Board to pay the
maintenance ordercd by him or the shares of the relatives who are
unable (¢ pay.”

7. The object of enacling the AcL, as staled in the Stalement of Objecls
and Reasons to the Act, is that this Court, in Shah Bano casel! held that
Muslim law limits the husband’s liability to provide for maintcnance of the
divorced wife w the period of iddat, bul il does nol conlemplale or
countcnance the situation envisaged by Scction 125 of the Code of Criminal
Procedure, 1973 and, therefore, it cannotl be said thal the Muslim husband,
according to his personal law, is not under an obligation to provide
maintenance beyond the period of iddat o his divorced wife, who is unable
(o maintain herself.

8. As held in Shah Bano casel the true position is that if the divorced
p Wwile is able 1o mainlain herself, the husband’s liability o provide

maintenance for her ceases with the expiration ol the period ofl iddat but il
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she is unable L0 maintain herself afler the period of iddal, she is enlitled Lo
have recourse to Section 125 CrPC. Thus it is was held that there is no
conflict between the provisions of Scection 125 CrPC and thosc of the Muslim
personal law on the question of the Muslim husband’s obligation Lo provide
maintenance to his divorced wile, who is unable to maintain hersell. This
view is a reiteration of what is stated in two other decisions earlier rendered
by this Court in Bai Tahira v. Ali Hussain Fidaalli Chothia® and Fuzlunbi v,
K. Khader Vali®.

9. Smt Kapila Hingorani and Smt Indira Jaising raised the following
conicntions in support of the petitioners and they arc summariscd as follows:

{. Muslim marriage is a contract and an element ol consideration is
nceessary by way of mahr or dower and abscence of consideration will
discharge the marriage. On the other hand, Section 125 CrPC has been
enacted as a matier of public policy.

2, To enable a divorced wile, who is unable to maintain hersell, to
seck from her husband, who is having sufficient means and neglects or
refuses 0 maintain her, payment of mainlenance al a monthly rale not
exceeding Rs 500. The expression “wile” includes a woman who has
been divorced by, or has obtained a divoree from her husband and has
not remarried. The religion professed by a spouse or the spouses has no
rclevance in the scheme of these provisions whether they are Hindus,
Muslims, Chrislians or Parsis, pagans or heathens. It is submillted that
Section 125 CrPC is part ol the Code of Criminal Procedure and not a
civil law, which defines and governs rights and obligations of the partics
belonging (0 a parlicular religion like (he Hindu Adoplions and
Maintenance Act, the Shariat, or the Parsi Matrimonial Act. Section 125
CrPC, il is submillted, was enacled in order o provide a quick and
summary remedy. The basis there being, neglect by a person ol sulflicient
means t© maintain these and the inability of these persons to maintain
themselves, these provisions have been made and the moral edict of the
law and morality cannot be clubbed with religion.

3. The argument is that the rationale of Scction 125 CrPC is 1o offset
or to meet a sitvation where a divorced wile is likely to be led into
destitution or vagrancy. Scction 125 CrPC is cnacted to prevent the samc
in furtherance of the concepl of social justice embodied in Article 21 of
the Constitution,

4. 1L is, therefore, submilted (hat this Courl will have Lo examine (he
questions raised belore us not on the basis of personal law but on the
basis that Scction 125 CrPC is a provision made in respcet of women
belonging to all religions and exclusion of Muslim women [rom the same
results in discrimination between women and women. Apart from the
gender injustice caused in the country, this discrimination further leads Lo
a monstrous proposition ol nullifying a law declared by this Court in

2 (1979) 2 5CC 316 : 1979 SCC (Cri) 473
3 (1980) 4 SCC 125 : 1980 SCC (Cri) 916
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Shah Bano case'. Thus there is a violation of not only cquality before
law bul also equal proleclion of laws and inherenl infringemenl of

a Article 21 as well as basic human values. Il the object of Section 125
CrPC is to avoid vagrancy, the remedy thercunder cannot be denied to
Muslim women.

5. The Act is un-Islamic, unconstitutional and it has the potential of
suffocaling the Muslim women and il undermines the secular characler,
which is the basic feature of the Constitution; that there is no rhyme or

b reason lo deprive (he Muslim women from the applicabilily of the

provisions ol Section 125 CrPC and consequently, the present Act must
bc held to be discriminatory and violative of Article 14 of the
Conslilution; that excluding the applicalion of Section 125 CrPC is
violative ol Articles 14 and 21 of the Constitution; that the conferment ol
power on the Magistrate under sub-section (2) of Scction 3 and Section 4
c of the Acl is different from Lhe right of a Muslim woman like any other
woman in the country to avail of the remedies under Section 125 CrPC
and such deprivement would make (he Act unconstilutional, as there is
no nexus to deprive a Muslim woman [rom availing ol the remedies
available under Scction 125 CrPC, notwithstanding the fact that the
condilions precedent for availing of (he said remedies are satisfied.

d 10. The lcarned Solicitor-General, who appeared for the Union of India
submitled that when a question of maintenance arises which forms parl of the
personal law of a community, what is fair and rcasonablc is a question of fact
in that conlexl. Under Seclion 3 of the Acl il is provided Lhal a reasonable
and [air provision and maintenance t¢ be made and paid by her [ormer
husband within the iddat period would make it clear that it cannot be for life

€ bul would only be for the period of iddat and when (hal facl has clearly been
stated in the provision, the question of interpretation as to whether it is for
lifc or for the period of iddat would not arise. Challenge raised in this
peliion is dehors the personal law. Personal law is a legilimale basis for
discrimination, if at all, and, therefore, does not offend Article 14 of the

Constituiion. If the legislature, as a matler of policy, wanls (0 apply
f Section 125 CrPC to Muslims, it could also be stated that the same

Iegislature can, by implication, withdraw such application and makc some

other provision in that regard. Parliament can amend Seclion 125 CrPC 50 as

to exclude them and apply personal law and the policy ol Section 125 CrPC
is not o create a right of maintcnance dchors the personal law. He further
submitled (hal in Shah Bano case! il has been held thal a divorced woman is

g cntitled to maintenance cven after the iddat period from the husband and that

is how Parliament also understood the ratio of thal decision. To overcome Lhe

ratio ol the said decision, the present Act has been enacted and

Section 3(1){«) is not in discord with the personal Taw.

11. Shri Y.H. Muchhala, learned Senior Advocate appearing for the All-
India Muslim Personal Law Board submitted that the main object of the Act
is (0 undo Shah Bano case!. He submilled (hal this Court has hazarded Lhe
interpretation ol an unfamiliar language in relation to religious tenets and
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such a course is nol safe as has heen made clear by Aga Mahomed Jaffer
Bindaneem v. Koolsom Bee Bee* particularly in relation to Suras 241 and
242, Chapter 11, The Holy Quran. He submitted that in interpreting a
Section 3(1)(a) of the Acl, the expressions “provision™ and “mainlenance”
are clearly the same and not different as has been held by some of the High
Courts. He contended that the aim of the Act is not to penalise the hushand
but to avoid vagrancy and in this context Section 4 ol the Act is good enough
to take care of such a situation and he, aficr making reference to scveral
works on inlerprelalion and religious (houghls as applicable Lo Muslims, A
submitted that the social ethos of Muslim society spreads a wider net to take
carc of a Muslim divorced wife and not at all dependent on the husband. He
adverled (o the works of religious thoughls by Sir Sved Ahmad Khan and
Bashir Ahmad, published from Lahore in 1957 at p. 735, He also referred to
the English translation of The Holy Quran (0 explain (he meaning of “gif(” in
Sura 241. In conclusion, he submitted that the interpretation to be placed on ¢
the enactment should be in consonance with the Muslim personal law and
also meel a siluation of vagrancy of a Muslim divorced wife even when Lhere
is a denial ol the remedy provided under Section 125 CrPC and such a course
would not lead to vagrancy since provisions have been made in the Act. This
Court will have to bear in mind the social ethos ol Muslims, which is
different and the enactment is consistent with law and justice, d

12, It was [urther contended on behall of the respondents that Parliament
enacted the impugned Act, respecting the perseonal law of Muslims and that
ilself is a legilimale basis for making a differentiation; thal a separate law for
a community on the basis of personal law applicable to such community,
cannot be held to be discriminatory; that the personal law is now being
continued by a legislative enactment and the entire policy behind the Actis e
not o confer a right of maintcnance, unrclated to the personal law; that the
objectl of the Act itself was (0 preserve the personal law and preventl inroad
into the same; that the Act aims to prevent the vagaries and not to make a
Muslim woman destitute and ac the same time, not to penalise the hushand;
that the impugned Acl resolves all issues, bearing in mind the personal law of
the Muslim community and the lact that the benelits of Section 125 CrPC f
have nol been exlended (0 Muslim women, would nol necessarily lead o a
conclusion that there is no provision to protect the Muslim women [rom
vagarics (sic vagrancy) and from being a destitute; that therefore, the Act is
nol invalid or unconslilutional.

13. On behalf of the All-India Muslim Personal Law Board, certain other
conlentions have also been advanced identical 1o those advanced by the other 9
authoritics and their submission is that the interpretation placed on the Arabic
word “mala” by this Courl in Shah Bano case! is incorrect and submilled that
the maintenance which includes the provision [or residence during the iddat
period is the obligation of the husband but such provision should be
conslrued synonvmously with the religious (enels and, so construed, the

4 (1896-97) 24 1A 196 : ILR 25 Cal 9 (PC)
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expression would only include the right of residence of a Muslim divorced
wife during the iddal period and also during the extended period under
a Section 3{(1X«¢) of the Act and thus reiterated various other contentions
advanced on bchalf of others and they have also referred to several opinions
expressed in various extbooks, such as—
1. The Turjuman Al-Quran by Maulana Abul Kalam Axzad, ranslated
into English by Dr Syed Abdul Latil;

2. Persian translation of The Quran by Shah Waliullah Dahlavi;
3. Al-Manar Commentary on The Quran (Arabic);

4. Al-Isaba by Ibne Hajar Asqualani (Parl 2); Sivar Alam-in-Nubla
by Shamsuddin Mohd. Bin Ahmed Bin Usman Az-Zahbi;

5. Al-Maratu Bayn Al-Figha Wa Al Qanun by Dr Mustala-as-Sabayi;

6. Al-Jamil’ ahkam-il Al-Quran by Abu Abdullah Mohammad Bin
o Ahmed Al Ansari Al-Qurtubi;

7. Comumentary on The Quran by Baidavi (Arabic);
8. Rook-ul-Bayan (Arabic) by Ismail Haqqi Affendi;
9. Al Muhalla by Ibne Hazm (Arabic);

0. Al-Ahwalus Shakhsiah (lhe personal law) by Mohammad Abu
Zuhra Darul Fikrul Arabi.

14. On (he basis of the aforementioned lextbooks, il is conlended (hal (he
view taken in Shah Bano case' on the expression “mata” is not correct and
the whole objecl of the enactment has been (o nullify the effect of Shah Bano
case' so as to exclude the application ol the provision of Section 125 CrPC,
however, giving recognition to the personal law as stated in Scetions 3 and 4

e Of the Acl. As slaled earlier, (he inlerprelation of the provisions will have (o
be made bearing in mind the social ethos ol the Muslims and there should not
be erosion of the personal law.

15. On behalfl of the Islamic Shariat Board, it is submitted that except lor

Mr M. Asad and Dr Mustafa-as-Sabayi no author subscribed to the view chat
Verse 241 of Chapter 1L of The Holy Quran casls an obligalion on a former

f husband to pay maintenance to the Muslim divorced wile beyond the iddat
period. It is submiticd that Mr M. Asad’s translation and commentary has
been held to be unauthentic and unreliable and has been subscribed by the
Islamic World League only. It is submitted that Dr Mustafa-as-Sabayi is a
well-known author in Arabic bul his field was history and lilerature and not

the Muslim law. Tt was submitted that neither are they theologists nor jurists

g interms of Muslim law. It is contended that this Court wrongly relicd upon
Verse 241 of Chapler 11 of The Holy Quran and the decree in this regard is (o

be referred to Verse 236 of Chapter 1T which makes paying “mata’™ as
obligalory for such divorcees who were nol louched before divorce and
whose mahr was not stipulated. It is submitted that such divorcees do not
have to obscerve the iddat period and hence not entidled to any mainicnance,

#t  Thus the obligalion for “mata” has been imposed which is a one-lime
transaction related to the capacity ol the former husband. The impugned Act
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has no applicalion (o this Lype of case. On the basis of cerlain lexls, il is
contended that the expression “mata” which according to different schools of
Muslim law, is obligatory only in a typical case of a divorce betore
consummalion Lo the woman whose mahr was nol slipulaled and deals with
obligatory rights ol maintenance [lor observing the iddat period or [or
breastfeeding the child. Thereafter, various other contentions were raised on
behalf of (he Islamic Sharial Board as (o why the views expressed by
differenc authors should not be accepted.

16. Dr A M. Singhvi, learned Senior Advocate who appeared [or the
National Commission for Women submitted that the interpreration placed by
the decisions of the Gujaral, Bombay, Kerala and (the minority view of Lhe
Andhra Pradesh High Courts should be accepted by us. As regards the
constitutional validity of the Act, he submitted that if the interpretation of
Section 3 of the Acl as staled laler in the course of this judgmenl is not
acccptable then the consequence would be that a Muslim divorced wite is
permanently rendered wilthoul remedy insofar as her former husband is
concerned lor the purpose of her survival alter the iddat period. Such reliel is
neither available under Scction 125 CrPC nor is it properly compensated by
the provision made in Seclion 4 of the Act. He conlended (hat the remedy
provided under Section 4 ol the Act is illusory inasmuch as — [irsily, she
cannot get sustenance from the partics who were not only strangers to the
marilal relationship which led o divorce; secondly, Wakf Boards would
usually not have the means to support such destitute women since they arc
themselves perennially starved of funds and thirdly, the polential legalees of
a destitute woman would either be o young or (oo old so as o be able to
extend requisite support. Therefore, realistic appreciation of the macter will
have (0 be laken and (his provision will have (0 be decided on lhe touchstone
ol Articles 14, 15 and also Article 21 of the Constitution and thus the denial
of right to life and liberty is cxasperated by the fact that it operates
oppressively, unequally and unreasonably only againsl one class of women.
While Scction 5 of the Act makces the availability and applicability of the
remedy as provided by Section 125 CrPC dependenl upon the whim, caprice,
choice and option of the husband of the Muslim divorcee who in the [firsc
placc is sought to be excluded from the ambit of Scction 3 of the post-iddat
period and, therefore, submilled (hal this provision will have o be held
unconstitutional.

17. This Courl in Shah Bano case! held (hat although Muslim personal
law limits the husband’s liability to provide maintenance [or his divorced
wife (o the period of iddal, il does nol conlemplale a silualion envisaged by
Section 125 CrPC of 1973, The Court held that it would not be incorrect or
unjustificd to cxtend the above principle of Muslim law o cascs in which a
divorced wife is unable (o maintain herself and, lherefore, the Courl came Lo
the conclusion that il the divorced wile is able to maintain hersell the
husband’s liability ccascs with the expiration of the period of iddat, but if she
is unable W maintain herself after the period of iddal, she is enlitled Lo
recourse to Section 125 CrPC. This decision having imposed obligations as
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to the liability of the Muslim husband o pay maintenance (@ his divorced
wife, Parliamenl endorsed by the Acl the righl of a Muslimm woman (o be paid
a maintenance at the time ol divorce and to protect her rights.

18. The learned counsel have also raised cerlain incidental questions
arising in these matters o the following effect:

() Whether the husbands who had not complied with the orders
passcd prior to the enactments and were in arrears of payments could
escape from their obligalion on Lhe basis of the Acl, or in other words,

b whether the Act is refrospective in ellect?

(2) Whether Family Courls have jurisdiction Lo decide the issues
under the Act?

(3) Whal is (he extent o which the Wakf Board is liable under (he
Act?

o 19. The learned counsel for Lhe parlies have elaborately argued on a very
wide canvas. Since we are only concerned in this Bench with the
constitutional validity of the provisions of the Act, we will consider only
such questions as are germane to this aspect. We will decide only the
guestion of constitutional validity of the Act and relegate the matters when
olher issues arise 10 be deall with by respective Benches of this Court either

4 in appeal or special leave petitions or writ petitions.

20. In interpreting the provisions where malrimonial relationship is
involved, we have to consider the social conditions prevalent in our Socicty.
In our sociely, whether (hey belong (o (the majorily or the minority group,
what is apparent is that there exists a great disparity in the matter ol
cconomic resourcefulness between a man and a woman. Our society is male

e dominaled, both economically and socially and women are assigned,
invariably, a dependent role, irrespective ol the class ol society to which she
belongs. A woman on her marriage very oflen, though highly educaled, gives
up her all other avocations and entirely devotes hersell o the wellare of the
family, in particular she shares with her husband, her emotions, sentiments,
mind and body, and her investmenl in the marriage is her enlire life — a

f sacramental sacrifice ol her individual sell and is [ar too enormous to be
mecasured in tecrms of moncy. When a relationship of this nature breaks up, in
what manner we could compensate her so lar as emotional [racture or loss ol
investment is concerned, there can be no answer. It is a small solace to say
that such a woman should be compensaled in lerms of money Lowards her
livelihood and such a reliel which partakes basic human rights (o secure

g gender and social justice is universally recognised by persons belonging to
all religions and it is difficull o perceive thal Muslim law inlends o provide
a diffcrent kind of responsibility by passing on the same to those
unconnecled with the matrimonial life such as the heirs who were likely (o
inherit the property [rom her or the Wak( Boards. Such an approach appears
to us to be a kind of distortion of the social facts. Solutions to such socictal

h problems of universal magnilude pertaining o horizons of basic human
rights, culture, dignity and decency of life and dictates ol necessity in the
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pursuil of social juslice should be invariably left (o be decided on
considerations other than religion or religious laith or beliefs or national,
scctarian, racial or communal constraints. Bearing this aspect in mind, we g
have (o inlerprel the provisions of the Acl in queslion.

21. Now il is necessary (o analyse Lhe provisions of the Act Lo understand
the scope of the same. The preamble to the Act sets out that it is an Act to
protect the rights of Muslim women who have been divorced by, or have
oblained divorce trom, their husbands and (o provide for matlers connected
therewith or incidental thereto. A “divorced woman” is deflined under Section £
2(a) of the Act 0 mcan a divorced woman who was married according to
Muslim law, and has been divorced by, or has obtained divorce [rom her
husband in accordance with Muslim law; “iddat period” is defined under
Secltion 2(&) of the Acl (o mean, in the case of a divorced woman,—

() three menstrual courses after the date of divoree, if she is subject
Lo menstruation; c

(f) three lunar months after her divorce, it she is not subject to
menstruation; and

(7id) if she is enceinte at the time of her divoree, the period between
the divorce and the delivery of her child or the lerminalion of her

pregnancy whichever is earlier; d

22, Sections 3 and 4 of the Act are the principal seclions, which are
under attack before us. Scction 3 opens up with a non obstante clausc
overriding all other laws and provides that a divorced woman shall be
entitled to—

(a) a reasonable and fair provision and maintenance o be made and
paid o her within the period ol iddat by her former husband; e
(£y where she mainlaing the children born (o her before or afler her
divoree, a rcasonable provision and maintenance to be made and paid by
her former husband for a period of lwo vears from the respeclive dales of

birth ol such children;

(c) an amount cqual o the sum of mahr or dower agreed to be paid to
her al the (ime of her marriage or al any lime (hereafler according o f
Muslim law; and

(d) all the properties given to her belore or at the time ol marriage or
aftcr the marriage by her relatives, friends, husband and any relatives of
the husband or his friends.

23. Where such reasonable and fair provision and maintenance or the
amount of mahr or dower due has nol been made and paid or the properlies
referred to in clause (d) of sub-section (1) have not been delivered to a
divorced woman on her divorce, she or anyone duly authorised by her may,
on her behall, make an application to a Magistrate [or an order lor payment
of such provision and maintenance, mahr or dower or the delivery of
propertes, as the case may be. Rest of the provisions of Seclion 3 of the Act
may not be of much relevance, which are procedural in nature.
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24. Scction 4 of the Act provides that, with an overriding clause as to
whalt is slaled earlier in the Acl or in any other law for the time being in
a florce, where the Magistrate is satislfied that a divorced woman has not
remarried and is not able to maintain herself after the iddat period, he may
make an order directing such of her relatives as would be enlitled Lo inheril
her property on her death according to Muslim law to pay such rcasonable
and fair mainlenance o her as he may deltermine fil and proper, having
regard to the needs ol the divorced woman, the standard of life enjoyed by
b her during her marriage and the means of such relatives and such
mainlenance shall be payable by such relalives in the proportions in which
they would inherit her property and at such periods as he may specily in his
order. If any of the rclatives do not have the nccessary means to pay the
same, the Magistrate may order that the share ol such relatives in the
maintcnance orderced by him be paid by such of the other relatives as may
¢ appear Lo (he Magisirale © have (he means of paying (he same in such
proportions as the Magistrate may think [it to order. Where a divorced
wotnan is unable to maintain hersclf and she has no relatives as mentioned in
sub-seclion (1) or such relatives or anvone of them has nol enough means (o
pay the maintenance ordered by the Magistrate or the other relatives have not
the means o pay the shares of (hose relatives whose shares have been
d ordered by the Magistrate to be paid by such other relatives under the second
proviso to sub-scction (1), the Magistrate may, by order direct the State Wakf
Board, funclioning in the area in which the divorced woman resides, o pay
such maintenance as determined by him as the case may be. It is, however,
significant to note that Scction 4 of the Act refers only (o payment of
“maintenance” and does not ouch upon the “provision™ (o be made by Lhe

e husband referred to in Section 3(1)(a) of the Act.

25. Section 5 of the Act provides [or option to be governed by the
provisions of Scctions 125 to 128 CrPC. Tt lays down that if, on the datc of
the first hearing of the applicalion under Section 3(2), a divorced woman and
her former husband declare, by allidavit or any other declaration in writing in
such form as may be prescribed, cither jointly or separately, that they would

f prefer to be governed by (he provisions of Sections 125 o 128 CrPC, and file
such affidavit or declaration in the court hearing the application, the
Magisirale shall dispose of such application accordingly.

26. A rcading of the Act will indicate that it codifics and regulates the
obligalions due o a Muslim woman divorcee by pulling them oulside Lhe
scope ol Section 125 CrPC as the “divorced woman” has been delined as

g “Muslim woman who was married according to Muslim law and has been
divorced by or has obtained divorce [rom her husband in accordance with the
Muslim law”. But the Act docs not apply to a Muslim woman whosc
marriage is solemmnised either under (the Indian Special Marriage Act, 1954 or
a Muslim woman whose marriage was dissolved either under the Indian
Divorce Act, 1869 or the Indian Special Marriage Act, 1954. The Act docs

o not apply o the deserted and separated Muslim wives. The maintenance
under the Act is to be paid by the husband lor the duration of the iddat period
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and Lhis obligation does nol exlend bevond the period of iddal. Once (he
relationship with the husband has come to an end with the expiry of the iddat
petiod, the responsibility devolves upon the relatives of the divorcee. The
Acl follows Muslim personal law in delermining which relalives are
responsible under which circumstances. I there are no relatives, or no
rclatives arc able to support the divorcee, then the court can order the Staic
Wakf Boards (o pay the maintenance.

27, Section 3(1) of the Acl provides thal a divorced woman shall be
entitled to have [rom her husband, a reasonable and [air maintenance which
is to bc made and paid o her within the iddat period. Under Seetion 3(2) the
Muslim divoreee can file an applicalion before a Magisirale if the former
husband has not paid to her a reasonable and lair provision and maintenance
or mahr duc to her or has not delivered the propertics given to her before or
al the lime of marriage by her relalives, or friends, or the husband or any of
his relatives or friends. Scction 3(3) provides for procedure wherein the
Magistrale can pass an order direcling the former husband 0 pay such
reasonable and [fair provision and maintenance to the divorced woman as he
may think fit and proper having regard to the necds of the divorced woman,
standard of life enjoyed by her during her marriage and means of her former
husband. The judicial enlorceability of the Muslim divorced woman’s right
to provision and maintenance under Scction 3({1){(a) of the Act has been
subjected o the condilion of the husband having sufficienl means which,
strictly speaking, is contrary to the principles of Muslim law as the liability
Lo pay mainlenance during the iddal period is uncondilional and cannol be
circumscribed by the financial means of the husband. The purpose of the Act
appears o be to allow the Muslim husband to retain his freedom of avoiding
payment of maintenance (o his ersiwhile wite afler divorce and the period of
iddac.

28. A careful reading of the provisions of (he Act would indicale that a
divorced woman is entitled to a reasonable and [lair provision [or
mainlenance. IL was slaled (thal Parliamenl seems Lo inlend thal the divorced
woman gets sullicient means ol livelihood after the divorce and, thereflore,
the word “provision” indicates that something is provided in advance for
meeling some needs. In other words, al the ime of divorce (he Muslim
husband is required to contemplate the luture needs and make preparatory
arrangements in advance for meeting those nceds. Reasonable and fair
provision may include provision for her residence, her food, her clothes, and
other articles. The expression “within” should be read as “during” or “for”
and (his cannol be done because words cannol be construed conlrary Lo Lheir
meaning as the word “within” would mean “on or belore”, “not beyond” and,
thercfore, it was held that the Act would mcan that on or before the
expiralion of the iddal period, the husband is bound o make and pay
maintenance to the wile and il he lails to do so then the wile is entitled to
recover it by filing an application before the Magistrate as provided in
Section 3(3) bul nowhere has Parliament provided (hal reasonable and fair
provision and maintenance is limited only flor the iddat period and not
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bevond it. Tt would extend o the whole life of the divorced wife unless she
gels married [or a second lime.

a 29. The important section in the Act is Section 3 which provides that a
divorced woman is entilled (0 oblain [rom her [(ormer husband
“maintenance”’, “provision” and “mahr”, and to recover from his possession
her wedding presenls and dowry and authorizes the Magiswale © order
payment or restoration of these sums or propertics. The crux of the matter is
that the divorced woman shall be entitled o a reasonable and fair provision

b and mainlenance (o be made and paid (o her within the iddat period by her
formcer husband. The wordings of Scetion 3 of the Act appear o indicate that
the husband has (wo separale and disunclt obligations: (/) (0 make a
“rcasonablc and fair provision™ for his divorced wife; and (2) to provide
“maintenance” for her, The emphasis of this section is not on the nature or
duralion of any such “provision” or “maintenance™, bul on the time by which

¢ an arrangement for payment of provision and maintcnance should be
concluded, namely, “within the iddat period”. Tt the provisions are so read,
the Act would cxclude from liability for post-iddat period maintcnance to a
man who has already discharged his obligations of both “reasonable and fair
provision™ and “maintenance” by paying these amounts in a lump sun Lo his
wife, in addition to having paid his wifc’s mahr and restored her dowry as

d per Sections 3(1){(¢) and 3(1)(d) of the Act. Precisely, the point that arose for
consideration in Shah Bano case! was hat (he husband had not made a
“reasonable and fair provision™ for his divorced wife even if he had paid the
amounl agreed as mahr hall a cenlury earlier and provided iddal maintenance
and he was, therefore, ordered to pay a specificd sum monthly to her under
Section 125 CrPC. This position was available to Parliament on the date it

€ enacled (he law butl even so, the provisions enaclted under the Acl are “a
rcasonable and fair provision and maintcnance to be made and paid” as
provided under Section 3(1)(a) ol the AclL and (hese expressions cover
different things, firstly, by the use of two different verbs — *“to be made and
paid to her within the iddat period” it is clear that a fair and reasonable
provision is (o be made while maintenance is Lo be paid; secondly, Seclion 4

f of the Act, which cmpowers the Magistrate to issuc an order for payment of
maintenance  the divorced woman against various of her relatives, containg
no rceference to “provision”. Obviously, the right to have “a fair and
reasonable provision™ in her favour is a right enforceable only against the
woman’s lormer husband, and in addition 1o what he is obliged 0 pay as
“maintcnance’; thirdly, the words of The Holy Quran, as translatcd by Yusuf

g Al of “mata” as “maintenance” though may be incorrect and that other
ranslations emploved the word “provision”, this Court in Shah Bano casel
dismissed this aspect by holding thart it is a distinction without a difference.
Indeed, whelher “mata” was rendered “mainlenance™ or “provision”, there
could be no pretence that the husband in Shalr Bano case' had provided
anything at all by way of “marta” tw his divorced wife. The contention put

fi  lorth on behall of the other side is (hal a divorced Muslim woman who is
entitled to “mata™ is only a single or onctime transaction which docs not
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mean paymenl ol maintenance contlinuously al all. This conlenlion, apart
from supporting the vicw that the word “provision”™ in Scction 3(1)(«) of the
Act incorporates “mata”™ as a right of the divorced Muslim woman distinct g
[rom and in addition (0 mahr and maintenance [or the iddal period, also
cnables “a rcasonable and fair provision” and “a rcasonable and fair
provision™ as provided under Section 3(3) ol the Act would be with reference

to the needs of the divorced woman, the mcans of the husband, and the
standard of lite the woman enjoved during the marriage and there is no
reason why such provision could not take the [orm ol the regular payment of b
alimony to the divorced woman, though it may look iromical that the
enactment intended to reverse the decision in Shah Bano casel, actually
codifics the very rationalc contained thercin,

30. A comparison ol these provisions with Section 125 CrPC will make
it clear that requirements provided in Scetion 125 and the purpose, object and
scope thereof being to prevent vagrancy by compelling those who can do so ©
1o support lhose who are unable (0o support themselves and who have a
normal and legitimate claim to support are satisfied. If that is so, the
argument of (he pelitioners thal a diflerent scheme being provided under the
Act which is cqually or more beneficial on the intcrpretation placed by us
from the one provided under the Code of Criminal Procedure deprive them of
their right, loses ils significance. The object and scope of Section 125 CrPC d
is to prevent vagrancy by compelling those who are under an abligation to
support those who are unable to support themselves and that object being
fulfilled, we find it difficult to acceept the contention urged on behalf of the
petitioners.

31. Even under the Act, the partics agreed that the provisions of Section
125 CrPC would still be attracted and even otherwise, the Magistrate has €
been conlerred with the power (0 make appropriale provision [or
maintenance and, therefore, what could be earlier granted by a Magistrate
under Section 125 CrPC would now be granled under (he very Acl ilsell.
This being the position, the Act cannot be held to be unconstitutional.

32. As on the date the Acl camne inlo lorce the law applicable (0 Muslim
divorced women is as declarcd by this Court in Shah Bano case'. In this casc
to find out the personal law of Muslims with regard (o divorced women’s
rights, the starting point should be Shaf Bano case' and not the original texts
or any other material — all the more so when varying versions as 1o the
authenlicily ol the source are shown (0 exist. Hence, we have relrained [rom
rcferring to them in detail. That declaration was madc after considering The
Floly Quran, and other commentaries or other texis. When a Constimucion g
Bench ol this Courl analysed Suras 241-42 of Chapler 11 of The Holy Quran
and other relevant textual material, we do not think, it is open for us to
re-examine (hal posilion and delve inlo a research (o reach another
conclusion. We respectfully abide by what has been stated therein. All that
needs (o be considered is whether in the Act specific deviation has been
made from (he personal laws as declared by this Courl in Shah Bano casel
without mutilatng its underlying ratio. We have carcfully analysed the same
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and come w the conclusion that the Act actually and in reality codifies what
was slated in Shak Bano case'. The learned Solicitor-General contended (hal

a what has been stated in the objects and reasons in the Bill Icading to the Act
is a fact and that we should presume to be correct. We have analysed the
facts and the law in Shah Bano case' and proceeded (o find oul the impact of
the same on the Act. If the language of the Act is as we have stated, the mere
[acl that the legislalure (0ok note of cerlain facls in enacting the law will nol
be of much materiality.

b 33. In Shah Bano casel (his Courl has clearly explained as (o (he
rationalc bchind Scction 125 CrPC to make provision for maintenance to be
paid to a divorced Muslim wife and this is clearly to avoid vagrancy or
destitution on the part of a Muslim woman. The contention put forth on
behalf of the Muslim organisations who are interveners before us is that
under the Acl, vagrancy or deslilulion is soughl o be avoided bul nol by

¢ punishing the crring husband, if at all, but by providing for maintenance
through others. Tf for any reason the interpretation placed by us on the
language ol Scelions 3(1)a) and 4 ol the Act is nol acceplable, we will have
o examine the effect of the provisions as they stand, that is, a Muslim
woman will not be entitled (o maintenance [rom her husband afler the period
of iddat once the talaq is proncunced and, if at all, thercafter maintenance

d could only be recovered from the various persons mentioned in Section 4 or
[rom the Wakl Board. This Court in Qlga Tellis v. Bombay Municipal
Corpn.® and Maneka Gandhi v. Union of India® held that the concept of
“right 10 lile and personal liberly” guaranteed under Arlicle 21 ol the
Constitution would include the “right to live with dignity”. Before the Act, a
Muslim woman who was divorced by her husband was granted a right (o

€ mainlenance [rom her husband under the provisions ol Seclion 125 CrPC
until she may remarry and such a right, if deprived, would not be reasonable,
just and fair. Thus the provisions of the Act depriving the divoreed Muslim
women of such a right to maintenance from her husband and providing for
her maintenance to be paid by the former husband only for the period of
iddat and (herealler o make her run [rom pillar © post in search ol her

f rclatives onc after the other and ultimately to knock at the doors of the Wakf
Board does not appear to be reasonable and fair substitute of the provisions
of Scclion 125 CrPC. Such deprivation of the divorced Muslim women of
their right to maintenance from their former husbands under the beneficial
provisions ol the Code of Criminal Procedure which are oltherwise available
to all other women in India cannot be stated to have been cffected by a

g reasonable, right, just and fair law and, it these provisions are less beneticial
than the provisions of Chapiler IX ol the Code of Criminal Procedure, a
divorced Muslim woman has obviously been unreasonably discriminated and
gol oul of the protection ol the provisions ol the general law as indicaled
under the Code which arc available to Hindu, Buddhist, Jain, Parsi or

5 (1985) 3 SCC 545
6 (1978) 1 SCC 248
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Christian women or women belonging Lo any other communily. The
provisions prima facic, therefore, appear to be violative of Article 14 of the
Consticution mandating equality and equal protection of law to all persons g
olherwise similarly circumstanced and also violative of Arlicle 15 ol the
Constitution which prohibits any discrimination on the ground of religion as
the Act would obviously apply 10 Muslim divorced women only and solely
on the ground of their belonging (o the Muslim religion, It is well sctiled thac

on a rule of construction, a given stamre will become “ultra vires” or
“unconstitutional” and, therelore, void, whereas on another construction p
which is permissible, the statute remains cffective and operative the court
will preler the latter on the ground that the legislalure does nol intend Lo
cnact unconstitutional laws., W think, the latter interpretation should be
accepted and, therefore, the interpretation placed by us results in upholding
the validity of the Acl It is well settled that when by appropriale reading ol
an cnactment the validity of the Act can be upheld, such interpretation is ¢
accepted by courts and not the other way round.,

34. The learned counsel appearing for the Muslim organisations
conlended alter relerring (o various passages [rom the extbooks which we
have adverted to carlicr to statc that the law is very clear that a divorced
Muslim worman is entitled to maintenance only up o the stage of iddat and
nol therealier. Whal is © be provided by way ol mala is only a benevolent d
provision to be made in casc of a divorced Muslim woman who is unable to
maintain hersell and (hat 00 by way ol charily or kindness on the parl ol her
former husband and not as a result of her right flowing to the divorced wifc.
The effect of various interpretations placed on Suras 241 and 242 of Chapter
11 of The Holy Quran has been relerred (o in Shah Bano casel. Shah Bano
case' clearly enunciated what the present law would be. It madc a distinction e
between the provisions to be made and the maintenance t© be paid. It was
noticed that the maintenance is payable only up to the stage of iddat and this
provision is applicable in case of normal circumstances, while in case of a
divorced Muslim woman who is unable © maintain hersell, she is entitled Lo
gcet mata. That is the basis on which the Bench of five Judges of this Court
interpreted the various texts and held so. If that is the legal position, we do
not think, w¢ can state that any other position is possible nor arc w¢ to start
on a clean slate after having forgotten the historical background of the
enactment. The enactmenlt though purports o overcome the view expressed
in Shah Bano case' in rclation to a divorced Muslim woman getting
something by way of maintenance in the nature of mata is indeed statutorily
recognised by making provision under (he Act [or the purpose of the g
“maintenance” but also for “provision™, When these two expressions have
been used by the enactment, which obviously means that the legislaiure did
not intend to oblitcrate the mcaning attributed to these two cxpressions by
this Court in Shah Bano casel. Therefore, we are of the view that the
conlentions advanced on behall of (he parties (o the conlrary cannol be
sustained. h
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35. In Arab Ahemadhia Abdulla v. Arab Bail Mohmuna Saivadbhai’, Ali

v. Sufaira®, K. Kunhammed Haji v. K. Amina®, K. Zunaideen v. Ameena

a Begum!9, Kurim Abdul Rehman Shaikh v. Shehnaz Karim Shaikh!l and

Jaitunbi Mubarak Shaikh v. Mubarak Fakruddin Shaikh!'? while interpreting

the provision of Sections 3(1)(a@) and 4 of the Acl, it is held that a divorced

Muslim woman is entitled to a fair and reasonable provision for her future

being made by her [ormer husband which must include maintenance for Lhe

future extending beyond the iddat period. It was held that the liability of the

b former husband w0 make a reasonable and fair provision under Section

3(D(a) ol the Acl is nol restricted only [or the period ol iddal bul thal a

divorced Muslim woman is entitled to a rcasonable and fair provision for her

[uture being made by her [ormer husband and also (10 maintenance being paid

to her for the iddat period. A lot of cmphasis was laid on the words “madc”

and “paid” and were construed 0 mean not only o make provision for the

¢ iddal period bul also (0 make a reasonable and [air provision [or her [uture. A

Full Bench of the Punjab and Haryana High Court in Kaka v, Hassan Banol?

has taken the view that under Section 3(1)(a@) of the Act a divorced Muslim

woman can claim maintcnance which is not restricted to the iddat period. To

the contrary, it has been held that it is not open (o the wife to claim fair and

reasonable provision lor the [ulure in addilion 0 what she had already

d reecived at the dme of her divoree; that the liability of the husband is limited

for the period of iddat and thereafter if she is unable to maintain herself, she

has o approach her relatives or the Wakl Board, by majority decisions in

Usman Khan Bahamani v, Fathimunnisa Begum'', Abdul Rashid v. Sultana

Begum'S, Abdul Haq v. Yasmin Talat'® and Mohd. Marahim v. Raiza

Begum!’, Thus preponderance of judicial opinion is in favour of what we

e have concluded in the interpretaiion of Section 3 of the Act. The decisions of

the High Courls referred 1o herein that are contrary (o our decision siand
overruled.

36. Whilc upholding the validity of the Act, we¢ may sum up our
conclusions:

(1) A Muslim husband is liablc to makc rcasonable and fair provision

f for the fuwmre of the divorced wife which obviously includes her

mainlenance as well. Such a reasomable and [air provision exlending

7 ATR 1988 Guj 141 : (1988) 1 Guj LH 204
8 (1988) 3 Crimes 147 (Ker)

g 9 1995 CriLJ 3371 (Ker)

10 (1998) 2 DMC 468 (Mad)

11 2000 Cri LJ 3560 (Bom) (FB)

12 (1999) 3 Mah I.J 694

13 (1998) 2 DMC 85 (P&H) (FI3)

14 1990 Cri L. 1364 ; ATR 1990 AP 225 (I'3)
[ 15 1992 Cri LI 76 (Cal)

16 1998 Cri LJ 3433 (MP)

17 {1993) 1 DMC 60
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beyond the iddat period must be made by the husband within the iddat

period in terms of Sceton 3(1)a) of the Act.

(2) Liability ol a Muslim husband (o his divorced wile arising under
Scction 3(1)(«) of the Act to pay maintcnance is not confined to the iddat
period.

(3 A divorced Muslim woman who has not remarried and who is not
able (0 maintain hersell alter the iddat period can proceed as provided
under Scction 4 of the Act against her rclatives who are liable to
maintain her in proportion to the properties which they inherit on her
death according (o Muslim law [rom such divorced woman including her
children and parents. If any of the rclatives being unable to pay
maintenance, the Magistrate may direct the State Wakf Board established
undcr the Act to pay such maintcnance.

(¢) The provisions ol the Act do nol ollend Arlicles 14, 15 and 21 of
the Constitution of India.

37. In the result, Writ Petitions Nos. 868, 996, 1001, 1055, 1062, 1236,
1259 and 1281 of 1986 challenging the validily ol the provisions ol the Act
arc dismisscd.

38. All othcer matters where there are other questions raised, the samc
shall stand relegated for consideration by appropriate Benches of this Court.

END OF THE VOIT.UME



