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(Judgment of the Court was delivered by S.Nagamuthu,J.)

The appellants in Crl.A.No.874 of 2016 are accused 3 and 4
and the appellants in Crl.A.No.76 of 2017 are the accused 2 and
5in S.C.No0.48 of 2012 on the file of the learned Sessions Judge
No.II, Kancheepuram. The first accused was one Mr.Kumar. The
trial Court framed as many as three charges against them as

detailed below:

Serial Number Charge(s) framed Charge(s) framed
of charge against under Section
1 Al to A5 450 of IPC
2 Al to A5 395 r/w 397 of IPC
3 Al to A5 302 of IPC

By judgment dated 31.07.2015, the trial Court convicted all the
five accused under all the three charges and sentenced them to
undergo rigorous imprisonment for ten years and pay a fine of
Rs.1000/- each in default to undergo rigorous imprisonment for
one year for the offence under Section 450 I.P.C.; to undergo
imprisonment for life and pay a fine of Rs.1000/- each in default
to undergo rigorous imprisonment for one year for offence under
Section 397 I.P.C. and to undergo imprisonment for life and pay
a fine of Rs.1000/- each in default to undergo rigorous
imprisonment for one year for offence under Section 302 I.P.C.

Challenging the said conviction and sentence, the accused 2 to 5
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are before this Court with these two appeals.
2. The case of the prosecution in brief is as follows:

There is a temple known as “Pooniamman Temple” at
Thirumangalam Kandigai Village in Kancheepuram district. The
deceased in this case was one Mr.Subramani. He used to sleep
in front of the temple during night hours everyday. On
02.01.2010 around 11.00 p.m., it is alleged that all these five
accused, broke open the main door of the temple, trespassed
into the same, broke open the hundi kept inside the temple and
committed robbery of Rs.500/- from the said hundi. On hearing
the noise, the deceased, who was sleeping in front of the
temple, tried to raise alarm. All the five accused, with a view to
escape from the said place with decamped amount, surrounded
him. The accused 3 to 5 caught him hold and the second
accused, attacked him with a wooden reaper on the back of the
head and the first accused attacked him with a crowbar on his
head. The deceased fell down and died instantaneously.
Abandoning the dead body at the same place, all the five
accused fled away from the scene of occurrence. The

occurrence was not witnessed by anyone.
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P.W.6 a resident of Kandigai village, used to visit the
temple around 06.15 a.m. everyday for darshan. As usual, on
03.01.2010, he went to the temple. Just in front of the temple,
he found the deceased lying dead with injuries on his head.
Immediately, he rushed to the house of P.W.3 and informed him
about the same. P.W.3 in turn informed P.W.1 who was the
husband of the then Village Panchayat Board President. P.W.1
rushed to the place of occurrence and found the deceased lying
dead. Inside the temple, he found the hundi broken open and
the currency notes and coins had been stolen. Then, he went to
Sunguarchathiram Police Station at 08.00 a.m. on 03.01.2010
and made a complaint. A case was registered on the same in
Crime No.8 of 2010 under Sections 457, 380 and 302 I.P.C.
Ex.P1 is the complaint and Ex.P20 is the F.I.R. He forwarded
both the documents to the Court and the same was received by

the learned Magistrate at 04.30 p.m. on03.01.2010.

The case was taken up for investigation by P.W.18 the
then Inspector of Police. He went to the place of occurrence and
prepared an observation mahazar and a rough sketch. At his

request, P.W.11, the forensic expert, visited the place of
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occurrence and with his assistants, P.W.18 recovered the
bloodstain earth and sample earth from the place of occurrence.
He held inquest on the body of the deceased and forwarded the

same for postmortem.

P.W.14 Dr.Yamuna conducted autopsy on the body of
the deceased on 03.11.2010 at 02.15 p.m. She found the
following injuries:

“"External injures: Nasal bleeding
present, eyes — partially open. Laceration
3x2x1 cmbehind right ear. Laceration

behind right ear (occipital region) 6x4x3
cm exposing skull bone. Teethes 8/8 | 8/8.

Internal injuries: Skull-fracture
present occipital and right temporal bone,
exposing brain tissue. Skull opened -

clotted blood present all over the skull.

Clotted blood present all over the brain.
Right side brain contused. Chest -no
fracture; lungs - pale, heart — pale, 30 ml
blood found in the chambers. Liver,
Spleen, Kidneys - pale. 250 gms
undigested food found in the stomach. Pale

yellow fluid found in the intestines.”

Ex.P6 is the postmortem certificate. She gave opinion that the
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death of the deceased was due to shock and hemorrhage due to
multiple injuries. She further opined that the injury could have

been caused by weapons like crowbar, wooden reaper and knife.

P.W.18 recovered the bloodstained clothes from the
body of the deceased. Since he was transferred, at that stage,

the investigation was taken over by his successorP.W.19.

On 14.09.2010, around 03.00 p.m. at Sokandi village,
P.W.19 arrested the first accused in the presence of the
witnesses. On such arrest, he made a voluntary confession, in
which he disclosed that he had hidden a crowbar at his house.
In pursuance of the same, he took the police and the witness to
his house and produced M.0.9-crowbar. Then, from out of the
said disclosure statement on the same day at 04.15 p.m. at
Pullur village, he arrested the second accused. On such arrest,
the second accused made a voluntary confession, in which, he
disclosed the place where he had hidden a wooden reaper. In
pursuance of the same, he took the police and the witness to the
place of hideout and produced M.0.10-wooden reaper. In the

same statement, he further stated that he had identified the
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shop where he had pledged a gold thali.

The second accused identified the third accused. On
the same day at 05.00 p.m. P.W.19 arrested the third accused.
While in custody, he made a voluntary confession, in which, he
disclosed the place where he had hidden a eye cap made of
silver. In pursuance of the same, he took the police and the
witnesses to the place of hideout and produced M.0O.2-silver eye

cap.

The first accused then identified the 4™ accused and at
05.30 p.m. P.W.19 arrested the 4" accused. While in custody,
he made a voluntary confession, in which he disclosed the place
where he had hidden a knife. In pursuance of the same he took
the police and the witnesses to the place of hide out and

produced M.0.3-knife.

On being identified by the first accused, P.W.19
arrested the 5™ accused at 05.30 p.m. On such arrest, he made
a voluntary confession, in which he disclosed the place where he

had hidden a pooja plate. In pursuance of the same, he took
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the police and the witnesses to the place of hide out and

produced M.0.4-pooja plate.

The second accused then took the police and the
witnesses to the pawn broker shop belonging to P.W.13. From
P.W.13, M.0.1 gold thali was recovered. On returning to the
police station, P.W.19 forwarded all the accused to the Court
and also forwarded the material objects to Court. At that time,
since he was transferred, the investigation was taken up by his

successor P.W.20.

P.W.20 has stated that the material objects which
were sent to forensic lab for chemical examination revealed that
there were human bloodstains on the material objects. On
completing the investigation, he laid chargesheet against all the

accused.

Based on the above materials, the trial Court
convicted all the five accused and that is how the accused 2 to 5

are before this Court with these appeals.
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3. We have heard the learned counsel appearing for the
appellants, the learned Additional Public Prosecutor appearing

for the State and also perused the records carefully.

4. This is a case based on circumstantial evidence. The
foremost circumstance relied on by the prosecution is that the
deceased used to sleep just in front of the temple and his dead
body was found around 06.15 a.m. on 03.01.2010 with head
injuries. The medical evidence has established that the death of
the deceased was due to shock and hemorrhage due to the head
injuries and the said injuries could have been caused by hitting
with a weapon like crowbar or wooden reaper. From these
evidences, the prosecution has clearly established that the death
of the deceased was a homicide and that it had taken place

some time before 06.15 a.m. on03.01.2010.

5. Now the question is as to who are the perpetrators of the
crime. Since the assailants were not known, rightly on the
complaint of P.W.1 a case was registered as against unknown
assailants. Though forensic experts were brought to the place of

occurrence, except the bloodstained earth, there was no  other
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scientific clue available at the place of occurrence. None have
seen the assailants either at the place of occurrence or

anywhere near the place of occurrence.

6. From the place of occurrence, chance fingerprints were
lifted by the experts. According to P.W.18, the said fingerprints
did not tally with the fingerprints of the accused. Since the
temple, where the occurrence had taken place, is a public place,
the chance fingerprints lifted could have been that of some
devotees. Had the chance fingerprints tallied with the
fingerprints of the accused, that would have been a very strong
piece of evidence against the accused. Thus the chance
fingerprints lifted from the place of occurrence would not help

the case of the prosecution in any manner.

7. P.W.18, held investigation till September, 2010. During
the said period of about nine months, P.W.18 was not able to
make any breakthrough. After the investigation was taken over
by P.W.19, in the month of September, 2010 he arrested all
these accused on 14.09.2010. It is stated that from out of the

disclosure statement made by the accused, from the first
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accused M.0.9 (crowbar) was recovered, from A2, M.0.10
(wooden reaper) was recovered, from A3, M.0.2 (Silver eye
cap) was recovered, from A4, M.0.3 (knife) was recovered and
from A5, M.0.4 (Pooja plate) was recovered. Out of the
disclosure statement, a gold thali was recovered from P.W.13.
Curiously, there was no whisper about the missing of gold thali,
silver eye cap and pooja plate. Only after the arrest of these
accused, it was for the first time disclosed that these properties
were stolen properties from the temple. In Ex.P20 F.I.R. there
iSs no mention about the missing of these properties. It is not
explained to this Court as to why for about nine months the
missing of these properties were not disclosed by anyone. This
would only go to show that these properties were not at all
stolen away from the temple and in order to add strength to the
prosecution case, a make belief story has been coined by the

police.

8. So far as the crowbar, the wooden reaper and the knife
are concerned, there is no link between these weapons and the
crime. It is not the discovery of every fact that makes a

statement of the accused admissible under Section 27 of the
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Evidence Act. To the contrary, it is only the discovery of a
relevant fact that makes the statement admissible under Section
27 of the Evidence Act. Here, in this case, the nexus between
these weapons and the crime has not been established and
therefore the statements of the respective accused would notfall
under Section 27 of the Evidence Act and therefore they are
liable to be eschewed from consideration. Apart from the above,
there is no other evidence against these accused. Therefore, the

accused are entitled only for acquittal.

9. Curiously, at the same time, shockingly the trial Court
has convicted all these accused not on any legal ground but on
mere surmises. Simply because these accused belonged to a
particular community the trial Court has concluded that they
would have committed the crime as according to the trial Court,
the traditional occupation of the people belonging to that
community was theft. With heavy heart, we want to extract few
portions of the judgment of the trial Court. In paragraph 7 of
the judgment, the trial Court has made the opening remarks
that before going into the evidences let in by the prosecution, it

would be necessary to look into the socio economic background
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of all these five accused. The trial Court has observed in “Tamil
language” as follows:
() - €] tHf;fpy;

Vwygl;Ls;s gur;nadf;F ju;tf fh=;gjwF

Kdyg[ Fwwk; rhl;lg;gl;Ls;s 5
Vvjufs)d; rKF

bghUshjhu g=z;zd)ma tsf;FtJ
mtrjakhFk| Vjufs;

madtUk; JkHT];jy;
yyaufs, o{rhyifs; vdW gy
khtl;1";fs)yy; gytigkhd Dbgau;fs)yy
bghdth¥ JkHFj;jd; tif;F
khel;I1";fs)y; thGk; gH";Fo ,djuEjr;
nrue;j] kf;fs; bjhnfapy; kiftk, Fawej}
vz;zif;ifma bfh=z,L jJkHF mund
tUtha; J mwapduy; guhkr)gJ tuk;

gjntLfs)y; 0, Usu;fs; vd:w

m § Hf;fggLk; Schedule Tribe@ ,djuEjr
nrue;jtu;fs; vd;w Fwg,glg;gLfpwJ/

nkw;go ,Usu;, rKjhajjidu,, rKjhajjid

i kag; gFjif;F Main Stream?f;F tuhky
gy Mz=z;Lfshf TI;lk; TI;lkhf xtbthU
ttrha fpuhk = ;fsiYk, murh= ;f
, 17 ;fsiYk; jJ=;fSf;F vd tLTfs; vJtk

fl;of; bfhs;shky; mejej Cu;fsy; ey
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Rthd;jhuu;fST;F brhe;jkhd nkhl;lhu
bfhl;1 5 F kwWk; nWrw

Foy;fs; Mfpatwwy; J™;fp  Mukad;iy;

vyl ghkig fPuggs;is. Kay;
nghdwtw;iw

ntl; m lahoalk;. rw rw

Fww®;fas

braJdk; gmHjJ te;j xU rwa
Tl ;ijr; nrhe;jth;fshf 25
M=z, LFTSf,;F Kdg[ tthHe;J te;jth;fs;.
Jw;bghGJ Vwyl;Lss rKjha
khwwj ;jidhy; vjihfs; rhhe;j » Ush;fSk
kwwth;fis nghynt  juy Kofis
fpuhg; btl;of; bfhs:Sk; gHF; FJ;1galk,
nky; rl; m IkwWk; KGf;fhy; ri:ml
m=zit 1 Jak;

kwwth;fis nghynt gssif;F bry:;Yk;
TtHT; )1 jak; braJd tu
Muk;g ;3 tl;ldh;/ nkw;go gH* Foapd
kf;fs; tshrrawhj fhyj;jy; mth;fs
kww rKjyhaj;jdnuhL bghlhg] bfh=;L
gHF;Fj;ij mjf  msty; §ItjIf

bfhs;shj fhy = ;fsyy; mth:;fs; fhyk;

fhykh® braJ tej bjhHimyna bradJ

te; Js:;shhifs;/ jwnghJd kw,w rKjha




kf;fis nghynt rKjhajjid; #kag;
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gFjJIf;F mth;fs; teJds;sjhy
rKjhaj;jy; css kw:w kf;fSf;Fss
midj;J Fz=z eyz=z;fSk; mth;fSf;Fk;
bjhwwf; bfh=z;Ls;sujjjghd , t;tHf;fF

ekf;F fhz=z;gf;fpd;dwd/ nkwgo ,Ush;

rKjhaj;uajr; nrh.ej th;fs; Muk:g

fhvi:py: ahgol gogogd mjd; njhiey

twosd braJ qEH3J tejhhifs]

mdJ Kl;LKy:yhKy: kwwth:f:s

TPLf;Fs:Sk. evjJIf;:FsSk; nkhl;lhh

bfhl;il aff;Fs;Sk; ghkg[ g[Fesd tl:lhy;

mr:rgghky; me j ghk i g kiftk

vhtfkhf qoj:J nkwgo njhl;If;fuhufs

kwWk; €PiL fhuh;fsjlk; rwa bjhafra

rd:khdkh¥ bagw:W mijry; giHg:if el i)

te:jhhfs) mJ Kl;Lk; myyhky; Muk;g
fhyg;jy;, mth;fs;, MW MV ty~",FFis
ntl; mlahoalk, mtwaw twWk; metfFis
glru;Jk; thHFif el

te;jhh;fs/flnyhu

founk * ;fsyy; trf;Fk;

» Ush;fs
Jizoy; nghl;L flyny;, kd; gof;FkK;
byhH) m yalk; nkwbfh=:L te;jsshh;fs)

nkw;go kf;fs; Muhkyg fhyj;jy; kftk
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Jdiggl;l fyhr;rhuhg;ij Bty If;

bfh=;oUe;j] nghd mth:fSf;Fs; JiUk=K;

vdw rl";FK; mlth;!; (tuhfuj;J) vdw

rl " Fk; ,v:iy/ Jwn ghJk; mth;fSf;F

nkwigo rl "~ Ffs; LUgujhf ekf;F

bijhaty:iy/ nkwgo kf;fSf;F fd;dikhh

vdgJd Fy Dbja;tkhFk/ nkYk, nkwgo
kf;fs; J=.fsid; ghtPfj;jaj brhy;Yk
nghd mth;fs; Vngh ehL Jujjgggl;1 xU
kd;ddid; tH nphdwy;fs;

vdWk; § *;fas Twf;

bfh=;L tUfpwhh;fs] ehd;
nkny Tthy3J fh=zgp;Jss nkw;go
kf;fsid; F=z eyd;fs; ,ej tTHfFf;F

amnt fh=z,ggy; vetefapYkk gad;ghhd

vdwhYk; TI nkw;go kf;fs;
jJ " :fsid; fyhr;rhugnghL kl;Lk;
thH:e;j nghd mth;fis bghJdthd

fyhr;rhuk; ghyif;fthj

enyay; Vvjhfs;, ek; Kddh, ewgnj

nghy bgha Fww®;fs)y; vJtk; nkwgo
, Ush: rKjhajujr; nrh,e;jth;fs
bra;jjhft g[s;s| wtu~;fs; vItk; ekf;F
fpulf;foy;iy/ nkwigo rKjhajujr;

nrh;e;jth;fs; rKF bghUshjhu
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khwwy ;jpdhy; kww kf;fSf;F vdbdd;d

ey;y bfl;l gHF; F*;fs; cssdnth
mj idak; Edwin Suther Land kwWk;

Donald Gressey vdw ,uzL
mbkhif;fh 1 € nrh;ej ri;l ©?? hdk;
mw?h;fs; TwEE j nghy Fww*® ;fs
vd,gJk; kwWk; kww ghl®;fis nghynt

fwWwf;  bfhs;Sjy; vdW brhy;yf;Toa

tiafapy; mJtk; xU “Learning Process”
vd,gjhy; kw:w k¥:fnshL , th;fs
beUf;fkhf nrhed thH Mukgyjpjd
tasthf kww kf;fSf;Fss ey;y kwWk;
bfl;l gHF;f";fs; Mukyg fhy TFfl;I1%;fs)y

bfl;l1 RHgEyFfs)y; vJtnk <Lglhj

nkw;go Virgin Quality-1 bfh=;L nkwgo
vjhfs; rKghaju jr; nrhej kf;fs; kww
kf;fSf;F ,Uf;fpdw Fzeyd;fis fwWf;

bfh=;oUf;fpwhh;fs; vdgmj ,e;] THf;F

ekf;F bjhtf;fpdw3/@ (Emphasis added)

10. In the later part of the judgment, the trial Court has
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observed as follows:

cyb¥-fpYk
; Fwwy;uj bragtu;fs; rhl;nFis
mUfpy; 1 tj;If; bfh=;L Fwwk;

braa khl;lhu;fs| mt;thW rhl;nFis
mUfpy;
nty;Jd Tl L Fwwp n j bra;tJk.
Fwwy;mj braahky; » UggJdk; xdnw/
Fwwy;mj bragtu,Fis Fwwk; bragtu;fs
Fwwk; brajalk, ,b133y; Fwwk;, bra;j
neug;jty; mjed ahUk; ghu;f;fhky;
, UF;f nt=.Lk;

vd;ggw;fhf nj § tahd
nyj)maalk, nt m tahd neuj m Jak;

njuebylggd Fwwk; bragtu;fs|d;

BT njue;j fuyl Fwyg;,gh ¥
JIUL L tHf, Ffs)y;
mt;tas fahd fhyk

njuebjL§;jy. neuk; njuebjLjjy

vd;gJ mtjjakhd ghFk]

, L tHf;fpYk; vjufs; 02701720107k

ngj) Lut[ 11200k=z)ma Fwwk;
bra jjuf;f

njuebjL j;puf;fpdwhu;fs; vdgnm j



ghu;f; Fk; nghJdk, bfhs 1 saog,gJWF
bghd;diak;kd; nfhtey

njuebjL j;pUf;fpdwhu;fs; vdgm j
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ghu;f; FK; » 1 JIK; mtu;fs; Fwwk;
bra;tjry; #F njue;jtu;fs; vdgjhf
njhd;Wfpwn j XHia me j nfhtyy;
vi;tst] byha ¥ , UT:Fk; vd;gJ

b juwahky; xU gr nrf;fhuj;jdkhd

nfhtyy; bfhs;isaof;f vj;:;idig3I

bfhs;isaof;Fk; nghJd mij

JLiJ

edw Rgikziaid bfhmy bra; gdyg
10 Kkhy =;fSt;F gwF khl;of; bfh=;L
\Y/sKi[e) bfhay brajhu;fs;. vjwfhF
bfhry bra;jhu;fs;. vdbdd:d

bfhs;isaoj;jhu;fs;. vebpe;j bghUshy
bfhry bra;jhu;fs;. bfhs;isaoj;j

bghUs; vd;bdd;d. mit ahulk; cssJ.

bfhs;isaoggjw,F ahu; ahu; brdwhufs
vd;gJ Fwigj ttukhd Xg.ajVY;
thf;FKiy " ; fis » €;tHf;fpy
trhuf;fg;gl;1 m/rh/15 Fuehjd; Kdght
thf;FK:ykhF bfhL j;J mej

thf;FKiy " ;fs; rwWk; lajJdf;F , lkdw

m/rh/15 Fuehjd; Ky khF re j hky;

r jwhky; 3
bfa;ggf;fggl;Lss
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11. In the middle portion of paragraph 10, the trial Court
has mentioned as follows:

"10..... nkw;go m fggwwg;gl;l rhd;w
bghUl;fs)y; ehd; Kdng TwalssthW
vju;fs; madtUk; Mjrcthnfs; vdgjhy
mtu;fSt;F brhe;jkhd § €tfshF
- Ugggw;F thaggy;iy vdgghYk,
rh/bgh/l  §=;f jJhyy bghl;L.  rh/bgh/2
bts;s) f=; kyu rhibgh/4 qgj;jus
g{i$ Jl;L. nfhty;fs)y; ctfpuf
bja;t”;fs;
gadgL j;Jk; rh/bgh/3 -UKgl  Figy
Mfpam tfs; VvjufSf;F brhe;jkhdit
vd;gd vjufsid; thJdmu ,ymy/ nkwgo
rhdW bghUl;Fis vjufsik;, jizjJ.
rk;gughakh¥ xg9ly; thf;FKy " ;fs
bgwggl;L  vjwufST;Fk; rkgt , 133f;Fk;
rk;gtj;Jf;Fk; bghlu;g[ VwgLjj nt=zLKk;
vdw egge;jj;jid; nguy; nkwgo rh/bgh/l
KjJy; rh/ibgh/4 timua[ss ,e;] bja;t®;fs
my;yJd ,e3 nfhty;fsy; ,Uf;ff; Toa
tnrckhd bghUl;Fis vjufsid;, Kykhf
i fg;gwwggl; 1 jhf xU n$hlid bra;jhy

jhd; vjuFisak, rkgt > 13 mjak,
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vjuFisak;,; nkwgo Fwwr; bray;fisak;
, WF; fkhT gm=f;f Koalk; vd:w
eugge;id;jiid; nguy; rhibgh/19 Ma;thsu
rh/bgh/15d; Jdi=z bfh=;L
bra;juUgghu; vdWw ekf;F njhdwtyy;iy/
mg,go braant=;0a xU mtrjaKKk;

rh/bgh/19f; F
,Ue;jghf ekf;F nghdwtoy a y/iiiin"
In yet another portion in paragraph 10 the trail Court has made

the following observation:

N . jJ bfhiy tHf;fhdJd xU
murjay; KFipajJdtk, thae;j xU
bfhes tHf; fyy/ rkgtj;jy; ,weJd
nghd Rg;guk =] vd;gtu; gmHa
ngg;qu;fs;. gish ¥ of; Mfpaitfis
bghwf;fp mij fpulj;j bjhuff;F
twW gL €Ploy
brdw cw™;FtjwF Tl tf;fpy;yhj
XU rhjhu=zj;pYKk; rhyhu= xU
twa Flkgj;mjr; rhue;j xU egu;
Mthu;/ mtu;

,we;J nghd my;yJ mtu; bfhay
bra;aggl;L ,wed nghd TtHT;IF
Koj;phYk, KoTF;thtl; 1hYk;

mtUf;fh ¥ tue;J fl; of; bfh=;L



vtUk; thyhl nghtjpy;ny/ mg;go

thjhLtjhFek;
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vijufs; jJugoy; vtggkhd fUJITF;fSk;
Kd; wtf;fggltuy;iyl/liiiiiigm"
12. Continuing in paragraph 10, the trial Court has made
the following observations :
........ m=z;a kf; fhykh® murh®;fnk
xU tHf;if f=;Lgof;fhky;
ul;IhYk;.
me;jJ tTHF;1If Ff=Lgof;f Koatymy
vdW murh®;fk; ,ejja crr ejkduwk;
Mfpa ¥l ePpjkdwy;jy; brhd;dhYk;
mjid ,ejjja crr ejkdwk; Mfpa
fulr ejkdwyjy; brhd;dhYk; mjed
e jJla cr;r ejkdwk; gwnghdss 4tJ

vi:nll; vdW brhy;yf; Toa vyf;l;uhdf;

kPbah  brafpdw @Media Trial@ braalk;
mjifggoahd mGjjj:jhy; ngl nghdWw
cau;ju me;j*'J thase;] eqgu;fis
@closure reportl F©Kr gut|[ 173d;
fPH; g hf;fy; braalk;
nghJ mj ad th=;f
kWjg;J3 kKW trhum=zf;F cjjugl;L
tutnj ekkhy; fh=z Kofiwd/ m=zimk
fhyg;jy; blyy  tllhg;jy;  Ihfilu
Jy;thu; JkopifSt;F ,Uej xnu muU
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kfshd MUcl vdw 14 taJd Fheinj

o{l:lg;gl; 1 TtPILf; Fs; ,wed nghd
tHf;fpy; rhjhu= nghyP!; Jg[ Jyf;fhky
Jif;F  Kf;fhoa nghd mej tHF;IF
e jla cr;r ejkdwk; ngl trk;
xgoguj;J rgl?ak, czik Ff=zowalk
nrhy m=zf;F Ihf;lu; jJy;thu; JkgjFas
cligLjp;jalk; czuok Ff=;lwa KHahky;
Jif;F  Kf;fhoa gwF ngl?ak; nkwgo

tHffpy;  Jggl Iy~ ;fuy;iy vd,w

Negative Final Report ? 1 tHrhui=
ejikduj;jplk; Jhf;fy; bra;juj
Ml;nrgi§;J bghd eyd; kDTF;fs; ,eja
cr;r ePpjkdwy;jlk; Jhf;fy;, bra;jnj
Ml;nrgi§;J bghd eyd; kDTF;fs; ,eja

cr;r ePpjkdwgumjg jJlioa nghd ,e;ja

cr;r ePpjkdwk; nkwgo Negative Final
Report?l bgwhky; kWgoalk; ®trhum =
braja cj;jutil;L me;; trhum=apd
nguy; Positive Final Report
Jhf;fy; braagyl;L THf F tYrhum =
braagl;L MUcjapd; je;nj kwWk:;
Jha mjhtJd Jy,thh; Jkagyifs;

,UtUk; bfhay Fwwk;
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bra;jjw;fthf J=zof;fgygl;Lsshh;fs
vdgu j ehk; cs; th=;fpf; bfh=;L
ghhf;Fk; nghd bghd ey miurkgyg[fSk,

Free media-f;fSk; mGjjk; bfhLf;Fk;
nghd tTtYtuy;yhj t€Hf;Ff;F TI1 tY
gwe; JLfpwd/ mggoggl;1 xU mGjjk;
- tHfifpy, trhum= m jifhhf; F
bfhLf;fg;ggl;1 Jh¥ ekf;F njphdwtyy my/

mg;gog;gl; 1 ey i yapy; . EtHF; I F
Kogggw;F m/rh/151 gad,gL j jp Ritualistic

Compliance vd;w brhy;yf; Toa
tifapy; mukej rkgjugha 1 tJ.
rk;gughaj;Jf;F xg90V; thf; FKyk;
rk;gujhaj;Jf;fF- k¥$h;fs|
rk;gughaj;Jf;fhf rhd;w bghUl;fs
MfpastFis 1 Kjy; 5 VvjhfSEfF

vjuuh® m/rh/19 Ma;thsh; cwggj) braa

nt=.0a mtrak; Lymyl mg;go

vt:;igkhd murjay; mGjj nkh. g=z agvk;

Mfpa® tfs|d; MG j gnkh my:y.J

kPiahf:fsid; mGj:jinkh ,v:vhi ejivyay;

vihfs; jhd; M bfhiyia

bra;jhh:fs; vd:W vt:tjkhd
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mgoGf;Fkwiw _ vjihFis ,ej bfhiy

THf:fpy; nNf; ¥ s €f;f nt=.0a mtrnakKk;

m/rh/19f;F . v:iy/” (Emphasis added)

13. In paragraph 24 of the judgment, the trial Court has
extracted the alleged confession statement of all the accused in
full ignoring the bar contained in Section 25 of the Evidence Act
and has concluded that the accused 3 to 5 held the deceased
and accused 2 attacked the deceased with a wooden rod and the

first accused accused attacked the deceased with crowbar.

14. The above extractions, which we have made from the
judgment of the trial Court would go a long way to expose the
prejudice the learned trial Judge had against the people
belonging to a particular community. It is not understandable as
to how a Court could presume that the people belonging to a
particular community will traditionally indulge in the commission
of a particular type of crimes. It is also shocking to note that the
trial judge had the strong conviction that the particular
community people would indulge in a particular type of crimes

and the same could be inherited like a family trade. It is not
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also understandable as to how the trial Court could come to the
conclusion that the traditional occupation of the people
belonging to that particular community was stealing. Assuming
that during the primitive period, the people belonging to the
said community were indulging in thefts, it is ridiculous on the
part of the trial Court to conclude that in the instant case, these
accused had committed murder and robbery because they
belong to the said community. It is also shocking to note that
the trial Court had expressed its surprise over the fact that the
people belonging to this community have now come to the main
stream of the society and they have started cutting their hairs,

trimming their beards, wearing full hand shirt and pants.

15. Judiciary cannot afford to decide the cases by tracing
the criminal activities of the forefathers of the accused. No Court
of Law can stigmatize a community as a whole. Proof beyond
reasonable doubt of the guilt of an accused should be reached
on the basis of the evidence on record. Any finding of guilt
based on no evidence but on communal considerations is
unconstitutional. In the instant case, the trial Court has traced

the socio economic as well as the communal background of the
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accused and has come to the conclusion that these accused have
committed the crime solely because they belong to a particular
community. This judgment is a classic example as to how a
Court of Law in this Country should not pen down a judgment.
In our little experience, we have not come across this kind of
worst judgment. Let this be the last judgment ever written on

communal consideration.

16. As we have already pointed out, though the first
accused has not made any appeal, since he stands in the same
footing like the appellants herein and since there is no evidence
whatsoever against him also, but he has been convicted on
communal consideration, we are inclined to acquit the first
accused also while acquitting these appellants. This we do as per
the law laid down by the Hon'ble Supreme Court in
Dandu Lakshmi Reddy vs. State of A.P. reported in 1999

(7) SCC 69.

17. In the result,
(i) the appeals are allowed and the

conviction and sentence imposed on the
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appellants / accused 2 to 5 by the learned
District and Sessions Judge No.II,
Kancheepuram in S.C.No.48 of 2013 dated
31.07.2015 is set aside and the appellants

/ accused 2 to 5 are acquitted.

(ii) Though the first accused
Mr.N.Kumar S/o Mr.Natesan has not filed
any appeal, the conviction and sentence
imposed on him by the learned District
and Sessions Judge No.II, Kancheepuram
in S.C.N0.48 of 2013 dated 31.07.2015 is
also set aside and the first accused

Mr.N.Kumar S/o Mr.Natesan is acquitted.

(iii) The fine amount, if any paid, shall

be refunded to them.

(iv) Since the appellants / accused 2
to 5 and the first accused Mr.N.Kumar S/o

Mr.Natesan are in jail, they are directed to
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be set at liberty forthwith, unless their
detention is required in connection with

any other case.

(S.N.J.) (N.S.S.].)
15.02.2017
Speaking Order / Non Speaking Order
Index : Yes / No
kk

Note: The Registry is directed to circulate a copy of the
judgment of the trial Court along with a copy of this judgment
to all the Principal Session Judges in the State of Tamil Nadu as
well as in the Union Territory of Puducherry for being circulated
to the other Session Judges so as to impress upon them that in
the years to come, let there be no judgment based on
extraneous considerations like communal background, social

background etc.,.
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S.NAGAMUTHU,J.
&
N.SESHASAYEE,J].

kk
To

1. The District and Sessions Judge No.II,
Kancheepuram.

2. The Inspector of Police,
C-2, Sunguarchathiram Police Station,
Kancheepuram.

3. The Public Prosecutor,
Madras High Court.

4. The Registrar General,
Madras High Court.
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