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ACT:

I nvestigation by Police-Further investigation in case
in which one investigating officer had submtted a fina
report under section 172(2) of Crimnal ~ Procedure Code,
1973, but on which the Court had not ~passed any order-
Wet her the State Government is precluded from directing
further investigation in the case-Sections 2(h), 2(r), 36
156(1) and (2) and 193(8) of 'the Criminal Procedure Code,
1973 r/w Sections 1, 3, 12 and 22 of the Indian Police Act,
1861-\Whether 1. G of Police Vigilance, a "superior" officer
in rank for the purpose of section 36 of the Code-Power of
Magi strate under s. 156 of the Code.

Words and Phrases-"superintendence"” in section 3 of
I ndian Police Act, 1861, neaning of.

I nvestigation-Court’s duty in interfering in a Crinina
matter at the stage of investigation

HEADNOTE:

A First Information Report alleging |oss of legitimate
revenues due to the railway by defrauding it with the
conni vance of railway officials either by |oading pearl coke
wi t hout bei ng booked according to railway rules in the enpty
wagons after the manganese ore in themwere unloaded at
Adityapur in Tatanagar, a railway siding of the Tata Iron &
Steel Co. Ltd. or by diverting w thout regular booking of
tanks containing furnace oil, was |odged on March 11, 1977,
consequent upon which a case was registered at Tatanagar
G R P.S disclosing offences under sections 420/120B, 418
and 368 | ndi an Penal Code and sections 105/106 of the Indian
Rai | ways Act, against 9 persons. One S. R |. Rizvi,
| nspector of Railway Police, S. E. Railway Tatanagar
comenced investigation into the offences under the genera
supervision of R P. Singh S.P. Railway Police appellant in
Crl. Appeal No. 300/79 and Respondent 6 in Crl. Appeal No.
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301/79. The D.1.G Railway Police who was the inmmediate
superior of Respondent 6, wote a letter to the DI.G,
C.1.D., Bihar on May 11. 1977 requesting himto entrust the
investigation to the Central Bureau of investigation, but
the I nspector GCeneral of Police, Bihar, as per his letter
dated June 24, 1977, declined the request. In the neantime
on June 16, 1977 on a conplaint from one M. Rusi Md

representative of TISCO at Patna to the Chief Secretary to
the Government alleging harassment of TISCO officials by
respondent 6 and requesting for appropriate steps, the
cabi net took the decision to transfer respondent 6. One Shr

R H Modi who was _ required to appear before the
I nvestigating Oficer, made sonme enquiry by his letter dated
Novermber 4 1977 which was copied to some higher police

of ficers including Respondent 2, Inspector GCeneral of
Police, Bihar, acting on the copy of that |letter requested
Respondent 3, Addl. 1.G, C.1.D. to look into the conpl aint
of
17
M. Modi. The ~third respondent. sent a telegraphic

comuni cation to Respondent 6 informng him that the
investigation of the aforesaid offences had been taken over
by the C.1.D. The Conmi ssi oner, South Chhota Nagpur
Di vi sion, Ranchi, on a request made by the Secretary to
Government of Bihar (Hone) Police departnent enquired into
the all egations nade by officers of TISCO agai nst respondent
6 and, after consultations with DJ1.G, Railway, the
i medi ate superior . of Respondent 6 ~submitted his report
dat ed Decenber 27, 1977 giving a clean chit to Respondent 6.
In the neantime, there was another application fromML. As
and ML.Cs seven in all addressed to the |Inspector Genera
of Police, Vigilance, Bihar making -serious allegations
against the investigation made by the C./1.D. wunder the
supervi sion of respondent 3, whereuponthe Chief Secretary
to Government of Bihar submtted a note to the Chief
Mnister on August 28, 1978 suggesting that the -case
involved in the matter be handed over to the /CBI for
inquiry. This note was approved and signed by the / Chief
Mnister on the sane day. In the neantine, the Chief
Secretary by his letter dated September 2, 1978 .directed
respondent 3 to send all papers of the case with a note

indicating the stage of investigation, to him and in
conpliance therewith respondent 3 sent all papers of
i nvestigation till then done to the Chief Secretary with his

covering letter dated Septenber 11, 1978. - The CBI declined
to wundertake the investigation and suggested that the
I nspector Ceneral, Vigilance Departrment nay be  asked to
conduct the i nvestigation. The recomendati on made
accordingly by the Chief Secretary on February 8, 1979 was
accepted by they Chief Mnister on February 27, 1979. In-
between on January 18 1979, even though the papers were
still with the Chief Secretary respondent 3 directed the
i nvestigating officer respondent 4 to submt the ‘fina
report. When the Chief Secretary came to know about it he
wote to respondent 2 deprecating the conduct of respondent
3 in pushing through the matter, though the papers were not
with him and he was orally instructed not to submt the
final report. As under the direction and orders of
respondent 3, respondent 4 had already subnitted fina
report on February 6, 1979, a comunication was addressed to
respondent 5. Superintendent of Railway Police who had taken
over charge fromrespondent 6 to nobve the court not to
accept the final report and await report of Police after
conpletion of the further investigation which was directed
by the Governnment in the case. The matter was placed before




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 24

the Addl. Chief Judicial Magistrate on February 24, 1979
along with report of the Assistant Public Prosecutor not to
accept the final report of "no case" filed by respondent 4,
wher eupon the |earned Magi strate passed an order to await
report on further investigation and adjourned the matter to
23-3-1979 for further orders.

On March 5, 1979, J. A C Saldanha respondent 1 and
one of the officials naned in the First Infornmati on Report
filed a Wit Petition in the Hi gh Court questioning the
validity, legality and correctness of the order of the
Addi tional Chief Judicial Magistrate.. A full Bench of the
Hi gh Court by its Judgment dated May 14, 1979 quashed the
order inter alia holding that the direction given by the
Chief Secretary with the concurrence of the Chief Mnister
for handing over investigation of the case to the |Inspector
CGeneral Vigilance was illegal. in as nmuch as the 1.G,
Vi gil ance could not be entrusted in law with t he
i nvestigation of the case registered with the railway police
and consequently the |learned Additional Chief Judicia
Magi strate was in error in-postponing the consideration of

the final report already submitted by respondent 4 till such
unaut hori sed i nvestigation was conpl et ed.
18

Al'l owi ng the appeal by the State, the Court
N

HELD : 1. A conbined reading of sections 2(h), 2(r),
36, 156 and 173(8) of the Crimnal Procedure Code, 1973 read
with sections 1, 3, 12, and 22 of Indian Police Act, 1861
woul d indicate that the State Government was not precluded
fromdirecting further investigation in the case in which
one investigating officer had submtted his ’final report’
under section 173(2) of the Code, but on which the Court had
not passed any order. Section 156 enables the officer
incharge of a Police Station to -investigate w thout the
order of a Magistrate into a cognizable case comitted
within the area of the police station. Under section 36
police officers superior in rankto an officer in charge of
a police station may exercise the sanme powers, throughout
the local area to which they are appointed as nmay be
exercised by such officer within the Iimts of his station
Section 173(8) enables an officer-in-charge of the Police
Station to undertake for their investigation in a case where
he has already subnmtted a report under sub-section(2) of
section 173 and if in course of such further investigation
he collects additional oral or docunentary evidence, he has
to forward the sanme in the prescribed form to the
Magi strate. [27 G 28 A, CGD, 32 G

2. The officer directed by the State Government to
carry on the investigation is Inspector General. Vigilance.
He is undoubtedly an officer superior in rank, may not be
departmentwi se admini strative hierarchy, to an officer in
charge of police station. Inter se departmental division
such as Inspector General of Police or Inspector GCeneral
Vigilance, O Additional Inspector General CI.D. may be
nerely a division of work for adm nistrative efficiency but
the I nspector GCeneral of Police could not by any stretch of
i magi nati on be said not to be an officer superior in rank to
an officer in charge of a police station. [28 D F]

Rule 7(a) of the Bihar Police Manual provides that the
police force of the entire State is under the overall charge
of I nspector General of Police and for the help of Inspector
CGeneral and for the convenience of <carrying out the work
connect ed with t he di fferent branches of police
adnmi ni stration, Deputy I nspector General and Assistant
| nspect or-CGeneral of the rank of Superintendent are posted




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 24

at headquarters. The use of the word 'rank’ in s. 36 of the
Code conprehends the hierarchy of police officers. It is
equally clear that Inspector General of Police will have
jurisdiction over the whole of the State. Division of work,
but not demarcating any |ocal area indicates that |nspector
CGeneral, Vigilance, wll have jurisdiction extending over
the whole of the State and this equally becones clear from
the Notification dated June 6, 1973, issued by the State
CGovernment in exercise of the power under clause (s) of sub-
section (1) of s. 4 of the 1908 Code declaring that in
respect of certain offences the Vigilance Departnent shal
be deemed to be a police station having its jurisdiction
throughout the whole State of Bihar. Even apart fromthis,
I nspector Ceneral appointed by the State Government has
jurisdiction over the whole of the State unless the contrary
is indicated. If he is thus an officer superior in rank to
an officer in charge of a police station he could in view of
s. 36 exercise the powers of 'an officer in charge of a
police station throughout the 1ocal area to which he was
appoi nted nmeani ng- thereby the whole of Bihar State as night
be exercised by an officer in charge of a police station
within the limts of his police station. It was to himthat
the investigation of the case was ordered to be handed over
by the State Governnent. [28 GH, 29 A-4]
19

R P. Kapoor and Ors. v. Sardar Partap Singh Kairon and
Os., [1961] 2 SCR 143 at 153-154; applied.

3. The State of Bihar is governed by the Indian Police
Act, 1861. A conbined reading of sections 1, 3, 12 and 22 of
the Act nmkes it clear that ~(a) investigation conprehends
detection of crine; (b)  General police district covers the
entire State and (c¢) the superintendence of the police
t hroughout a general -police district shall vest in and shal
be exercised by the State CGovernnment to which such district
i s subordinate. Inspector General, Vigilance being appointed
for the whole of the State, is a police officer considered
to be on duty for all purposes of the Act and it is open to
the State Governnment to enploy himas police officer in any
part of the general district. [29 F, 30 A-C

4. The general power of superintendence as conferred by
section 3 of the Police Act 1861 woul d conprehend t he power
to exercise effective control over the actions perfornance
and di scharge of duties by the nenbers of the police force
throughout the general district. The word 'superintendence
woul d inply adninistrative control enabling the authority
enj oyi ng such power to give directions to the subordinate to
di scharge its admnistrative duties and functions in the
manner indicated in the order. It is only when a subordinate
authority subject to superintendence is discharging duties
and functions of a quasi-judicial character under a statute
that the inhibition of abdication of such power  can be
i nvoked. But where the subordinate subject to such power of
superi nt endence of t he superi or is di schar gi ng
adm ni strative and executive function, obligations and
duties the power of superintendence would conprehend the
authority to give directions to perform the duty in a
certain manner, to refrain from perform ng one of the other
duty, to direct some one else to perform the duty and no
inhibition or limtation can be read in this power unless
the section conferring such power prescribes one. Such is
the scope and anbit of power conferred by s. 3 on the State
CGovernment of superintendence over the entire police force
of the State. [30 E-H|

Makeshwar Nath Srivastava v. State of Bihar & Os.
[1971] 3 S.C.R 863 foll owed.
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5. Unless the power is limted or fettered or taken
away by some specific provision to the contrary, the genera
power of superintendence would conprehend power to issue
directions, orders for performance of duty in a certain
manner, directing some one else to discharge certain
function, refrain from performng certain duty, etc.
Superi nt endence connotes supervi sion which implies a
hi erarchy, viz. supervisor and the one supervised. It would,
therefore, nean keeping a check, watch over the work of
anot her who my be a subordinate in a hierarchy of
authority. It would al so conprehend that supervision is not
nerely a negative thing so as to keep a watch but it would
inmply giving of direction, guidance, even instructions, and
ina given case and in a given situation asking one who is
bei ng supervised to forbear fromdoing a thing and directing
soneone else to do that thing. [31 GH 32 A B

Raj kumar v. Ranmsundar A.1.R 1932 P.C. 69, referred to.

6. Superi ntendence woul d conprehend the power to direct
further investigation if the circunstances so warrant. There
is nothing in the police Act to indicate the narrow
construction of the word "superintendence" in section 3 to
20
mean 'general supervision’ of the nanagenment of the police
department and does not -~ vest the State Government wth
authority to decide what the police alone is authorised to
decide. [32 D E]

7. Sub-section (8) of section 173 of the Code is not
the source of power of the State CGovernment to direct
further investigation. Section 173(8) enables an officer in
charge of a police station to carry on further investigation
even after a report under s. 173(2) is submtted to Court.
But if State Governnent has otherwise power to direct
further investigation it is neither curtailed, linited nor
denied by s. 173(8) nore so, when the State CGovernnent
directs an officer superior in rank to an officer in charge
of police station thereby enjoying-all powers of an officer
in charge of a police station to further investigate the
case. Such a situation would be covered by the  conbined
reading of s. 173(8) with s. 36 of the Code. [32 F-H, 33 A

8. There is no warrant or invoking the principle,
nanely "if a statute directs a thing to be done in a certain
way that thing shall not, even if there be no negative words
be done in any other way" because section 5 of the code
provides that nothing in the code shall, in the absence of a
specific provision to the contrary, affect any special or
local law for the tinme being in force, or any special form
of procedure prescribed, by any other law for thetime being
in force. Section 3 of the Police Act does not prescribe any
speci al procedure for investigation contrary to one
prescribed in the Code. It nerely provides for confernent of
certain power which, when exercised, would project-into the
provi sions of the Code which confers power on the officer in
charge of a police station to carry on further investigation
under s. 173(8) after submission of a report and that too
wi thout any permission of the Mgistrate. There is  no
conflict between the two provisions. Power to direct
i nvestigation or further investigation is entirely different
fromthe nmethod and procedure of investigation and the
conpetence of the person to investigate. Section 3 of the
Act deals wth the powers of the State Government to direct
further investigation into the case. Undoubtedly, such
direction will be given to a person conpetent to investigate
the offence and the police officer in rank superior to the
police officer in charge of the police station, Inspector
CGeneral, Vigilance, has been directed to carry on further
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i nvestigation. An Oficer superior to rank to an officer-in-
charge of a police station could as well exercise the power
of further investigation under s. 173(8) in view of the
provi sion enbodied in s. 36 of the Code. If that be so, such
superi or of ficer coul d as wel | undert ake further
i nvestigation on his owmn and it is immterial and irrel evant
that he does it at the instance or on the direction of the
State Governnent. Such a direction in no way corrodes his
power to further investigate on his owmn. [33 GH 34 A D

State of Gujarat v. Shantilal Mngal das and O's. [1969]
3 SCR 341 at 372, ex-parte Stephens [1876] Ch.D., 659 and
Patna | nprovenent Trust v. Sm. Lakshm Devi and Os.
[1963] Suppl 2 SCR 812; referred to.

9. The power of the Magistrate under s. 156(3) to
direct further investigation.is clearly an i ndependent power
and does not stand in conflict with the power of the State
Governnment. The power conferred upon the Magistrate under s.
156(3) ~can be “exercised by the Magistrate even after
submi ssion of ~a report by the investigating officer which
woul d nean ~that it would be opento the Magistrate not to
accept the conclusion of the investigating officer and
di rect
21
further investigation. This provision does not in any way
affect the power of the investigating officer to further
i nvestigate the case and even after submi ssion of the report
as provided in s. 173(8). Therefore, the Hiygh Court was in
error in holding that the State Governnent .in exercise of
the power of superintendence under s. 3 of the Act |acked
the power to direct further investigation into the case. [34
E- F]

10. The contention that the action of the Chief
Secretary in suggesting that the investigation be taken over
by the C B.I. and the acceptance  of the same by the Chief
M ni ster suffered fromlegal nalice in as nuch as both had
no jurisdiction, authority or power to nmake such an order to
transfer investigation or to direct further investigation
when a report was already submitted by the investigating
officer to the Court conpetent to take cognizance of the
case is not correct. [38 B-(

If the Chief Secretary as the highest executive officer
at the State |level exercising power of superintendence over
the police of the State posted in general police district
woul d have powers to suggest change of investigating
machinery in the circunstances disclosed in.the letter dated
May 11, 1977, of the D.1.G, Railway, the report of the
Conmi ssi oner  of Sout h  Chhot anagpur Division, and the
conpl aint of M.As./MCs., his action could not be said to be
wi t hout power or authority. |If he had acted otherw se, a
charge of inaction or failure or default in performance of
his duty as the highest chief executive officer < would be
squarely laid at his door. He acted in the best tradition of
the Chief executive officer in public interest and for
vindi cation of truth and in an honest and unbi ased manner
Afterall, if he had even the renotest bias against any one,
he could have as well suggested in agreenent wth the
earlier investigation done by respondent 6 and the report
submitted by himfor submitting the charge-sheet that a
charge-sheet should be filed. |In fact, the Chief Secretary
with utnost candour, with a viewto vindicating the honour
of the admnistration, proposed ascertainnent of truth at
the hands of CBI, a body beyond reproach as far as |oca
politics 1is concerned, and that is unchal | engeabl e.
[38 F-H, 39 A-B]

11. The Police officers should refrain from addressing
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conmuni cations to the Courts on pending nmatters required to
be determined judicially. In the instant case, though the
conduct of the Superintendent of Police, in informng the
| earned Additional Judicial Mgistrate about the decision of
the Government to continue the investigation, by the letter
dated February 15, 1979 is not proper, it makes no
difference in the matter because the Magi strate acted not on
that letter, but on an application nmde by the Assistant
Public Prosecutor in charge of the case and that is the
| egally accepted node of obtaining a judicial order. [39 C

12. The power of the Police to investigate into a
cogni zabl e offence is ordinarily not to be interfered with
by the Judiciary. There 'is a clear cut and well denarcated
sphere of activity in the field of crine detection and crine
puni shment. | nvestigation of an offence is the field
exclusively reserved for the executive through the police
department, the ~superintendence over which vests in the
State Governnent. The executive which is charged with a duty
to keep vigilance over |law and order situation is obliged to
prevent crime —and if an offence is alleged to have been
conmitted it is its bounden-duty to investigate into the
of fence and bring the offender to book. Once it investigates
and finds
22
an of fence having been comritted it is its duty to collect
evidence for the purpose of provingthe offence. Once that
is conpleted and the'investigating officer submts report to
the Court requesting the Court-to take congizance of the
of fence under s. 190 of the Code its duty cones to an end.
On a cogni zance of the of fence being taken by the Court the
police function of investigation conesto an end subject to
the provision contained in s. 173(8), there comences the
adj udi catory function of the judiciary to determ ne whether
an offence has been committed and if so, whether by the
person or persons charged wth the crine by the police in
its report to the Court, and to award adequate puni shnent
according to law for the offence proved to the satisfaction
of the Court. There is thus a well defined and well
demarcated function in the field of crime detection and its
subsequent adj udi cation bet ween the police and the
Magi strate. [39-GH, 40 A-D

King Enperor v. Khwaja Ahnmad, [1944] L.R 71 LA 203
at 213; foll owed.

13. Court should be quite loathe to-interfere at the
stage of investigation, a field of activity reserved for
Police and the executive. |In the instant case,  the High
Court in exerci se of the extraordinary jurisdiction
conmtted a grave error by naking observations on seriously
di sputed questions of facts taking its cue fromaffidavits
which in such a situation would hardly provide any reliable
material. The High Court was clearly in error in giving the
direction virtually amunting to a mandamus to close the
case before the investigation is conplete. The Hi gh Court
virtually has wusurped the jurisdiction of the Magistrate.
The case is not a stage where the Court is <called up to
guash the proceeding as disclosing no offence, but the case
is at a stage where further investigation into the offence
is sought to be thwarted by interference in exercise of the
extraordinary jurisdiction. [41 B-D, 42 F-H]

S. N Sharma v. Bishan Kumar Tiwari, [1970] 3 SCR 946;
appl i ed.

14. If an information is |odged at the Police station
and an offence is registered, the nmala fides of the
i nformant woul d be of secondary inportance i f t he
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i nvestigation produces uni npeachabl e evi dence di scl osing the
evi dence. [43 D E]

[The Court directed the allegations of mala fide nmade
agai nst Respondent 6 be expunged for the purpose of this
appeal . ]

(oservation

15. In Parlianentary denocracy el ected representatives
have a duty to performand their vigilance in perfornance of
duty without anything shown as unbecom ng of them cannot be
unilaterally chastised. [38 A

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Crimnal Appeal Nos.
301 and 300 of 1979.

Appeal s by Special Leave ~fromthe Judgnent and O der
dated 14-5-1979 of the Patna Hi gh Court in Wit Jurisdiction
Case No. 12/79.

Lal ‘Narai n Sinha, Ram Anugrah Prasad and U.P. Singh for
the Appellantsin Cl. A No. 301/79.

23

Basudeo Prasad and R~ P. Singh for the Appellant in
Crl. A 300/ 79.

A K Sen, Y, S/ Chitale, J. B. Dadachanji, S. B
Sanyal, N. C Ganguli, S. Warup, J. S. ‘Sinha and K. J. John
for Respondent No. 1 in both the appeals.

Prabha Shankar. ‘M shra and B.P. Singh for Respondent
Nos. 2-3 in both the appeals.

M P. Jha for Respondent No. 4 in both the appeals.

R K Jain for Respondent No. 7 in Crl. A 301/79 and
Respondent No. 6 in Crl. A No. 300/79.

The Judgnent of the Court was delivered by

DESAI, J.-Reverence and anxiety to the same degree, if
not nore, to shoot at sight even'a rempbte intrusion into the
field preserved for judiciary nust inform the judicia
approach whenever assistance of (the judicial machinery is
sought for an unwarranted encroachnment into the field of
activity reserved for the other branch of Governnment, nore
so, when extraordinary power conferred on the Hi gh Court to
i ssue prerogative wit in aid of justice is invoked to
thwart a possible detection of a suspected offence. ~ How
dangerous it is to rush in where one should be wary to tread
is amply denponstrated by the facts revealed in these two
appeal s.

Factual matrix wll highlight the situation. ~ Thought
the point canvassed centres round the limt of jurisdiction
to interfere with the investigation of an offence registered
at a police station, to pin-point the contention, relevant
facts may be stated with circunspection, as the —case is
subj udi ce because any overt or covert expression of. opinion
on the facts in controversy awaiting adjudication may be
censured as judicial inmpropriety.

Tata Iron & Steel Co. Ltd., ('TISCO for short), has a
railway siding at Adityapur in Tatanagar. A ferro Manganese
Pl ant has been set wup by TISCOat Joda, for which the
nearest railway head is Banaspani in Orissa. TISCO has its
iron ore and manganese mines at Naomundi. Oe is being
transported from Banaspani and Naonundi to Tatanagar
delivery point bei ng rail way yard at Adityapur. The
allegation is that sone of the enpty wagons after ore was
delivered at Adityapur Railway Station Yard on the return
journey to Banaspani/Naomundi were |oaded with pearl coke
wi t hout being booked according to railway rules and wi thout
the issuance of railway receipts with the connivance of the
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local railway officials and the railway was defrauded of its
legitimate revenue. It was al so all eged that

24

some tanks containing furnace oil were diverted wthout
regul ar booking which also resulted in deprivation of the
legitimate revenue to the Railway. Adityapur railway yard
was not, according to the railway adm nistration, a booking
station and hence no booking staff was posted there and,
therefore, wagons could not have been booked from Adityapur
railway yard and there was considerable variation in the
nunber of wagons booked from Tatanagar and received at
Banaspani as set out in first information report. On these
allegations a first information report was |odged on March
11, 1977, consequent upon which an of fence was registered at
Tatanagar G R P.S. under sections 420/120-B, 418 and 368,
I ndi an Penal Code, and ss. 105/106 of the Indian Railways
Act against 9 persons. One S.R 1. R zw, Inspector Railway
Police, S:E. Railway, Tatanagar, comenced investigation
into the 'offence under the general supervision of R P.
Si ngh, " Superintendent, Railway Police, respondent 6 in
Crimnal Appealr No. 301 of 1979 (appellant in Crimna
Appeal No. 300/79). Odinarily, the investigation would
proceed in a traditionally routine manner by the police
machinery but it ~‘has taken none-too-comendable zigzag
course because of the personalities involved in the case and
whi ch should have /been the nobst irrelevant factor to
i nfl uence the decisions of various persons involved in these
appeals. It appears that the D.I.G, Railway Police who was
the i mmedi ate superior of respondent 6, wote a letter to
the then D.1.G, C1.D._ Bihar, on My 11, 1977 requesting
himto entrust the investigation of the aforenentioned
of fences to Central Bureau of Investigation but the
I nspector General of Police, Bihar, as per his letter dated

June 24, 1977, declined the request. In the mean tine one
Shri Rusi Mddi, resident representative of TISCO at Patna
appears to have witten a personal” letter to Shri Saran

Singh, the then Chief Secretary of the State of Bihar
conpl ai ni ng about the harassnent suffered by the officers of
TI SCO pursuant to the investigation carried on by railway
police under the supervision of respondent 6-and requesting
himto take whatever steps the Chief Secretary considered
appropriate to curb the enthusiasm of respondent 6 in
carrying on the investigation of the offences. It appears
fromthe reply affidavit filed by M J. Basha, an officer of
TISCO that on June 16, 1977, the very day the resident
representative handed over his letter to the Chief
Secretary, Cabinet took the decision to transfer respondent
6. It is necessary to refer to this fact to evaluate a
submi ssion that even though respondent 6 was transferred he
directed a charge-sheet to be subnmitted despite the fact
that the investigation was inconplete and that this conduct
woul d provide denonstrable proof of his malice and nala
fides. It appears that one Shri R H Mdi who was required
by the investigating officer to appear before hi mmde sone
enquiry by

25

his letter dated Novenber 4, 1977, which appears to have
been copied to some higher police officers and in the margin
of this letter there is an endorsenment by respondent 2,
I nspector Ceneral of Police, Bihar requesting respondent 3,
Addl. 1.G, C1.D., to look into the conplaint made by M.
Modi . Imediately thereupon the third respondent sent a
tel egraphi ¢ communi cati on to respondent 6 inform ng himthat
the investigation of the aforenmentioned offence has been
taken over by the C.1.D. It appears that on a request made
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by the Secretary to Government of Bihar (Hone) Police
Departnment, the Conmi ssion, South Chhota Nagpur Division

Ranchi, enquired into the allegations nmade by officers of
TI SCO agai nst respondent 6 and after consultations wth
D.I.G, Railway, the i mediate superior of respondent 6, and
submitted his report dated Decenber 27, 1977, in which it is
stated that there was no ulterior notive on the part of
respondent 6 in instituting a case and that there was
"material strong enough to institute a case and taking up
the investigation and that it could not be said that the
case was instituted in order to harass the TI SCO
management”. The CGovernment of Bihar appears to have
recei ved an application signed by MLAs. and M.Cs., 7 in all

addressed to |Inspector General of Police, Vigilance, Bihar

maki ng serious allegations against the investigation done
under the supervision of respondent 3 and suspecting a fou

play possibly with a viewto covering up the case and
requested the Governnent to get the investigation done
through I.G, ~ Vigilance. Such “a conplaint appears to have
been made to the then Prine Mnister of India as also sone
guesti on appears to have been asked in Parlianent. The then
Chief Secretary subnitted a note to the Chief Mnister on
August 28, 1978, with reference to the letter of the
M_.As./ M.Cs. suggesting that the case involved in the matter

be handed over to/ the C.B.I. for enquiry. Approving this
not e and suggestion, the then Chief Mnister signed the note
on the sane day. In the mean time Chief Secretary on
Septenber 2, 1978, directed respondent 3 to send all papers
of the case wth a note i ndicating the stage of
investigation to himand in conpliance therew th respondent
3 sent all papers of investigation till then done to the

Chief Secretary under his covering letter _dated Septenber
11, 1978. CB.I. by its letter dated January 30, 1979,
declined to wundertake the investigation and suggested that
the Inspector General, Vigilance Departnment, nay be asked to
conduct the investigation. The Chief Secretary thereafter
submitted a further note to the Chief Mnister on February

8, 1979, stating therein 'hat the CB.lI. is not 'in a
position to take up the investigation and that the
I.G,Vigilance, is reconmended for i nvestigation and,

therefore, the Chief Mnister was requested to pass _an
appropriate order directing |1.G, Vigilance to get the case
i nvestigated by the Vigilance Departnent 3-868SCl/79

26

under his personal control. This recomendati on was accepted
by the Chief Mnister on February 27, 1979. In between, on
January 18, 1979, even though the papers were still with the
Chief Secretary, respondent 3 directed the ‘investigating
of ficer respondent 4 to submt the final report. Wen the
Chi ef Secretary came to know about it he wwote to respondent
2 deprecating the conduct of respondent 3 in pushing through
the matter though the papers were not with himand he was
orally instructed not to submt the final report. As under
the direction and orders of respondent 3, respondent 4 had
al ready submtted the final report on February 6, 1979, a
conmuni cati on was addressed to respondent 5, Superintendent,
Rai |l way Police, one M. Mhanmmad Sul ai man, who had taken
over in the nean time fromrespondent 6 who was transferred,
to nove the Court not to accept the final report and await
report of the police after conmpletion of the further
i nvestigation which was directed by the Governnent in the
case. The matter was placed before the Addl. Chief Judicia
Magi strate on February 24, 1979, along wth report of the
Asstt. Public Prosecutor not to accept the final report as
her ei nabove stated whereupon the |earned Magi strate passed
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the follow ng order:

"After hearing both the parties, | consider it
proper to await report on further investigation
Therefore, put up on 23-3-1979 for further orders
awai ting report on further investigation".

On March 5, 1979, J. A C Saldanha, original petitioner
(respondent 1) filed a petition in the Hi gh Court
guestioning the wvalidity, legality and correctness of the
order of the Addl. Chief Judicial Mgistrate.

A full bench of the Hgh Court by its judgnent dated
May 14, 1979, quashed the order, inter alia, holding that
the direction given by the Chief Secretary wth the
concurrence of the Chief M nister for t aki ng over
i nvestigation of the case by the | nspect or - Gener al
Vigilance was illegal inasnuch as the |I.G, Vigilance could
not be entrusted in law w th the investigation of the case
registered with the railway police and consequently the

| earned Addl. Chief Judicial Magistrate was in error in
post poni ng consi deration of “the final report already
submitted by the fourth respondent till such unauthorised

i nvestigation was conpleted. The H'gh Court gave various
directions to the learned Addl. Chief Judicial Magistrate
how to dispose of the case: Two appeal s have been preferred
by special |eave, one by the State of Bihar, and the other
by original respondent 7 (respondent 6 herein), the then
Superi nt endent of Police, Railway.
27

Two substantial questions arise in these appeals: (1la).
VWet her the State Governnent was competent to direct further
investigation in a crimnal —case in which a report was
submitted by the investigating agency under s. 173(2) of the
Code of Crimnal Procedure, 1973 (‘Code’ for short) to the
Magi strate having jurisdiction to try the case ? (1b).
Whet her the Magistrate having jurisdiction to try the case

commtted an illegality in postponing consideration of the
report submtted to himupon a request nade by Asstt. Public
Prosecutor in charge of the case till report on conpletion

of further investigation directed by the State Governnent
was submitted to him and (2) whet her, when the
i nvestigation was in progress the H gh Court was justified
ininterfering with the investigation and prohibiting  or
precluding further i nvestigation in exerci se of its
extraordi nary jurisdiction under Art. 226 of t he
Constitution ?

"I nvestigation' is defined in s. 2(h) of the Code to
i nclude all the proceedi ngs under the Code for the
collection of evidence conducted by a police officer or by
any person (other than a Magistrate) who is authorized by a
Magi strate in this behalf. "Police report’ is defined in s.
2(r) to nean a report forwarded by a police officer to a
Magi strate under sub-s. (2) of s. 173. Chapter Xl deals
with investigation of a cognizable case. Section 156(1) and
(2) are relevant and may be extracted:

"156(1) Any officer in charge of a police station
may, w thout the order of a Magistrate, investigate any
cogni zabl e case which a Court having jurisdiction over
the local area within the linmts of such station would
have power to inquire into or try under the provisions

of Chapter XII.
(2) No proceeding of a police officer in any such
case shall at any stage be <called in question on the

ground that the case was one which such officer was not

enpower ed under this section to investigate".

Section 36 confers power of an officer in charge of a
police station on all police officers superior in rank to an
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officer in charge of a police station. It reads as under
"36. Police officers superior in rank to an
officer in charge of a police station nmay exercise the
same powers, throughout the I|ocal area to which they
are appointed, as may be exercised by such officer
within the imts of his station".
Section 173 provides for submssion of a report by an
officer in charge of a police station on conpletion of the
i nvestigation to the

28
Magi strate enmpowered to take cogni zance of the offence. Sub-
s. (8) of s. 173 is material. It reads as under

"173(8) Nothing in this section shall be deenmed to
preclude further investigation in respect of an offence
after a report under sub-section (2) has been forwarded
to the Magistrate and, whereupon such investigation
the officer _in charge of-the police station obtains
further evidence, oral or documentary, he shall forward
to the Magistrate a further report or reports regardi ng
such__evi dence in the form prescribed; and the
provisions of sub-sections (2) to (6) shall, as far as
may be, apply in relation to such report or reports as
they apply in relationto a report forwarded under sub-
section (2)".

The first question is whether the State Government was
precluded from directing further investigation in the case
in which one investigating officer had submitted a report
under s. 173(2) of 'the Code but on which the Court had not
passed any order ?

Section 156 enables the “officer in charge of a police
station to investigate without the order  of a Magistrate
into a cognizable case comitted within the area of the
police station.

The officer directed by the State Governnent to carry
on the investigation is |Inspector-GCeneral, Vigilance. He is
undoubtedly an of ficer superior in rank, if 'not in
departmentwi se adm nistrative hierarchy, to an officer in
charge of a police station. Inter se departnmental diyvision
such as |Inspector-General of Police or Inspector-General
Vigilance, or Additional |nspector-Ceneral, CIl.D nmay be
nmerely a division of work for adm nistrative efficiency, but
the I nspector-General of Police could not by any stretch of
i magi nati on be said not to be an officer superior in rank to
an officer in charge of a police station. Wile interpreting
s. 551 of the Code of Crimnal Procedure, 1908 (' 1908 Code
for short), which was in pari nmateria with 's. 36 of the
Code, this Court in R P. Kapoor & Os. v. Sardar Partap
Singh Kairon & Ors.,(1) observed that the Addl. I|nspector-
General of Police was, w thout doubt, a police officer
superior in rank to an officer in charge of a police
station. Rule 7(a) of the Bihar Police Manual provides that
the police force of the entire State is under the overal
charge of |Inspector-CGeneral of Police and for the help of
I nspector Ceneral and for the convenience of carrying out
the work connected with the different branches of police
adnmi ni stration, Deputy I nspector General and Assistant
| nspect ors- General of the rank of Superintendent are posted
at headquarters. The use of the word 'rank’ in s. 36
29
of the Code conprehends the hierarchy of police officers. It
is equally clear that Inspector-General of Police will have
jurisdiction over the whole of the State. Division of work,
but not denmarcating any | ocal area indicates that |nspector-
General, Vigilance, wll have jurisdiction extending over
the whole of the State and this equally becomes clear from




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 24

the Notification dated June 6, 1973, issued by the State
CGovernment in exercise of the power under clause (s) of sub-
s. (1) of s. 4 of the 1908 Code declaring that in respect of
certain offences the Vigilance Departnment shall be deened to
be a police station having its jurisdiction throughout the
whole State of Bihar. Even apart from this, Inspector-
General appointed by the State Governnment has jurisdiction
over the whole of the State unless the contrary is
indicated. If he is thus an officer superior in rank to an
officer in charge of a police station he could in view of s.
36 exercise the powers of an officer in charge of a police
station throughout the local area to which he was appointed
nmeani ng thereby the whole of Bihar State as mght be
exercised by an officer in charge of a police station within
the limts of his police station. It was to himthat the
i nvestigation of the case was ordered to be handed over by
the State CGovernnent.

It was, however, contended that State CGovernment has no
power to /direct further investigation, that being the power
of the officer in charge of a police station under sub-s.
(8) of s. 173 of the Code, or the power of the Magistrate to
direct further investigationunder sub-s. (3) of s. 156,
and, therefore, the State Government under orders of the
Chief Mnister was not conpetent to direct further
i nvestigation in the case.

The State of Bihar is governed by the Indian Police
Act, 1861, (' Act’ for short), because it has not enacted any
Police Act of its own. Ins. 1 of the Act the word 'Police’
is defined to include all persons  who shall be enrolled
under the Act and the words 'general police district’ are
defined to enbrace any presidency, State or place, or any
part of any presidency, State or place, in  which the Act
shall be ordered to take effect. Section 3 of the Indian
Pol i ce Act provides as under:

"3. The superintendence of the police throughout a
general police-district shall vest in and, shall be
exerci sed by the State  Governnment to which such
district is subordinate; and except as authorised under
the provisions of this Act, no person, officer or Court
shal | be enmpowered by the State Governnent to supersede
or control any police functionary".

Section 12 confers power on the Inspector-CGeneral of Police,
subject to the approval of the State Governnent to nake
rules and it was

30

stated that the Bihar Police Manual, 1978, has been issued
in exercise of the power conferred by s. 12. Section 22
provides that every police officer shall, for all purposes
in the Act contained, be considered to be always on duty,
and may at any tinme be enployed as a police officer in any
part of the general police-district. The Act, as-its long
title shows, was enacted to re-organise the police and to
make it a more efficient instrument for the prevention and
detection of crine. Investigation conprehends detection of
the crime. General police-district covers the entire State.
| nspect or-Ceneral, Vigilance, being appointed for the whole
of the State, is a police officer considered to be on duty
for all purposes of the Act in the whole of the State and it
is open to the State Government to enploy himas police
officer in any part of the general district. This would
effectively answer the contention of respondent 1 that
| nspect or-CGeneral, Vigilance, being only in charge of
bri bery and corruption cases, could not be directed by the
State CGovernment in exercise of its executive admnistrative
function to take over investigation of a cognizable offence
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registered at railway police station because when he was
directed to take over the investigation it would nean that
he was enployed as a police officer in that police station
for the detection of the crine.

However, even apart from this, what is the scope,
content and anmbit of the power of general superintendence
conferred on the State Governnent over the police throughout
the general police-district neaning thereby the whole State
?

The general power of superintendence as conferred by s.
3 would conprehend the power to exercise effective contro
over the actions, performance and di scharge of duties by the
nmenbers of the police force throughout the general district.

The word "superi ntendence’ would inmply administrative
control enabling the authority enjoying such power to give
directions to t he subordi nat e to di scharge its

admi ni strative duties and functions in the manner indicated
inthe order. It is only when a subordinate authority
subject to superintendence is di scharging duties and
functions of a quasi-judicial character under a statute that
the inhibition of abdication of such power can be invoked.
But where the subordinate subject to such power of
superi nt endence of the superi or is di schar gi ng
adm nistrative and  executive functions, obligations and
duties, the power of ~superintendence would conprehend the
authority to give directions to perform the duty in a
certain manner, to refrain from perform ng one or the other
duty, to direct some one else to perform the duty and no
inhibition or limtation can be read in this power unless
the section conferring such power prescribes one. Such is
the scope and anbit of power conferred by s. 3-on the State
CGovernment of superintendence over the entire police force
of the
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State. This is borne out by adecision of this Court in
Makeshwar Nath Srivastava v.  State of Bihar & Os.(1). In
that case upon a disciplinary inquiry an Inspector of Police
was served a notice by the Inspector-General of Police,
Bi har, to show cause why he should not be disnissed. After
taking into consi deration the representation of t he
delinquent, the I1.G Police, Bihar, passed order dated
Sept enber 30, 1958, exonerating the delinquent of all the
charges held proved against himby the inquiry officer. But
on an entirely untenable extraneous ground he directed
reversi on of the delinquent fromthe post of Inspector of
Police to the post of Sub-Ilnspector of Police. The
del i nquent preferred an appeal to the Governnent which was
dism ssed and the delinquent filed a wit petition in the
H gh Court, Patna, which was allowed with a direction that
the appeal of the delinquent be heard by the Governnent over
again. The State Governnent thereupon issued notice under
rules 851 (b) and 853A of the Bihar and Olissa Police
Manual , 1930, to the delinquent calling upon him to show
cause why he should not be dismssed from service -and
ultimately the delinquent was disnissed by the State
CGovernment. The wit petition filed by himwas dismssed in
l[imne by the High Court. In appeal to this Court by the
del i nquent, the order of the State Governnent was sought to
be sustained on behal f of the State Governnment by contending
that under its general power of superintendence conferred by
s. 3 of the Police Act it would be open to pass an order of
di smssal even in an appeal preferred by the delinquent
against his reversion to the subordinate post by the |I.G
Police. Setting aside this order of dismssal by the State
CGovernment this Court held that as rule 851 (b) provides for
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appeal and disciplinary proceedings, presumably both, at the
instance of the officer punished or the Departnment and the
rule being statutory having been franed in exercise of
powers conferred by s. 46(2) of the Police Act, there would
be no question of State Governnent exercising general power
of superintendence under s. 3 of the Act. It was further
observed that the exercise of such power 1is ordinarily
possi bl e when there is no provision for an appeal unless
there are other provisions providing for it. It would thus
transpire that where the power is Ilimted or fettered or
taken away by some specific provision to the contrary, the
general power of superintendence would conprehend power to
i ssue directions, orders for performance of duty in a
certain manner, directing sone one else to discharge certain
function, refrain from performng certain duty, etc.

Superi nt endence connotes supervi sion which implies a
hi erarchy, viz., supervisor and the one supervised. It
woul d, therefore, mean keeping a check

32

wat ch over ~the work of another nay be a subordinate in a
hi erarchy - of —authority. 1t would  also conprehend that

supervision is not merely anegative thing so as to keep a
watch but it would inply giving of direction, guidance, even
instructions, and in a -given case and in a given situation
asking one who is /being supervised to forebear fromdoing a
thing and directing some one else to-do that thing. In
"Words and Phrases’, Permanent Edition, Vol. 40A, the word
"superintendence’ has been generally stated to nmean the act
of superintending, care and oversight for the purpose of
direction and wth authority to-direct. To take an anal ogy,
Art. 227 of the Constitution prior to its amendment by 42nd
Amendnent conferred on every Hgh Court the power of
superi ntendence over all courts and tribunals throughout the
territory in relation to which it exercises jurisdiction and
this power was held to enbrace within its width, inter alia,
the power to direct subordinate courts and tribunals to
carry out its orders, to direct  inquiry with a /view to
t aki ng di sciplinary action for cases of fl agrant
mal admi ni stration of justice (see Rajkumar v. Ransunder). (1)
The H gh Cour t const rued t he expressi on
"superintendence’ in s. 3 of the Act to mean ’'genera
supervi sion of the managenent of the police departnment and
does not vest the State Governnent with authority to-decide
what the police alone is authorised to decide’'. There is
nothing in the Act to indicate such a narrow construction of
the word ' superintendence’ . Nothing was pointed out to us to
put a narrow construction on this general  power of
superi ntendence conferred under the Act on the State
Government and there is no justification for limting the
broad spectrum of power conpr ehended in power of
superi nt endence. Accordingly superi nt endence woul d
conprehend the power to direct further investigation if the
circunmstances so warrant and there is nothing in the Code
providing to the contrary so as to limt or fetter this
power. Sub-s. (8) of s. 173 was pressed into service to show
that the power of further investigation after the subnission
of a report under s. 173(2) would be wth the officer in
charge of a police station. Sub-s. (8) of s. 173 is not the
source of power of the State Governnent to direct further
i nvestigation. Section 173(8) enables an officer in charge
of a police station to carry on further investigation even
after a report under s. 173(2) is submitted to Court. But if
State CGovernnent has otherwise power to direct further
investigation it is neither curtailed, limted nor denied by
s. 173(8), nore so, when the State Government directs an
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of ficer superior inrank to an officer in charge of police
station thereby enjoying all powers of an officer in charge
of a police station to further

33

i nvestigate the case. Such a situation would be covered by
the conbined reading of s. 173(8) wth s. 36 of the Code.
Such power is claimed as flowing from the power of
superintendence over police to direct a police officer to do
or not to do a certain thing because at the stage of
investigation the power is enjoyed as executive power
untranmeled by the judiciary. It was incidentally submtted
that it is an undisputed dictumof |aw that when a statute
requires a thing to be done in a certain manner it shall be
done in that manner al one and the Court would not expect its
being done in some other manner (see State of Gujarat v.
Shantilal Mangaldas & O's. (1) Expounding the submission it
was stated that sub-s. (8) of-s. 173 clearly indicates the
power of ~further investigation after subm ssion of a report
and that ‘power is conferred on the officer in charge of a
police station only and, therefore, the State Governnent was
i nconpetent to direct further investigation. It was further
contended that in view  of the provision contained in s.
173(8) it would not be open'to the Court to so interpret the
word ’superintendence’ ins. 3 of the Police Act as to
enpower the State Governnent to direct investigation being
done by sonme one  other than the -statutory authority
envi saged by s. 173(8) because such an-interpretation would
derogate from the principle that where a thing is required
by a statute to be done in a particular way it shall be
deened to have prohibited that thing being done in any other
way. In Ex-parte Stephen’'s(2), the principle is stated that
if a statute directs a thing to be .done in a certain way
that thing shall not, even if there be no negative words, be
done in any other way. Subba Rao, J. in Patna | nprovement
Trust v. Smt. Lakshm Devi & Ors:(3), spelt out the conbined
ef fect of the aforenentioned principles thus:

"A general Act nust yield to a special Act dealing
with a specific subject-matter and that if an Act
directs a thing to be done in a particular way, it
shall be deened to have prohibited the doing of that
thing in any other way".

There is no warrant for invoking this principle because
s. 5 of the Code provides that nothing in the Code shall, in
the absence of a specific provision to the contrary, effect
any special or local law for the tine being.in force, or any
special jurisdiction or power conferred, or any special form
of procedure prescribed, by any other law for thetime being
in force. Section 3 of the Act does not prescribe any
speci al procedure for investigation contrary to one
prescribed in the Code. It nerely provides for confernent of
certai n power which, when
34
exercised, would project into the provisions of the Code
whi ch confers power on the officer in charge of a police
station to carry on further investigation under s. 173(8)
after submission of a report and that too wthout any
perm ssion of the Magistrate. There is no conflict between
the two provisions. Power to direct investigation or further
investigation is entirely different from the nethod and
procedure of investigation and the conpetence of the person
to investigate. Section 3 of the Act as interpreted by us
deals with the powers of the State Government to direct
further investigation into the case. Undoubtedly, such
direction will be given to a person conpetent to investigate
the of fence and as has been pointed out, the police officer
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inrank superior to the police officer in charge of the
police station, to wit, |Inspector-GCeneral, Vigilance, has
been directed to carry on further investigation. An officer
superior in rank to an officer-in-charge of a police station
could as well exercise the power of further investigation
under s. 173 (8) in view of the provision enbodied in s. 36
of the Code. If that be so, such superior officer could as
wel | undertake further investigation on his own and it is
immaterial and irrelevant that he does it at the instance or
on the direction of the State Governnent. Such a direction
in no way corrodes his power to further investigate on his
own.

The power of the Magistrate under s. 156(3) to direct
further investigation is clearly an independent power and
does not stand in conflict with the power of the State
Government as spelt out _hereinbefore. The power conferred
upon the Magistrate under s. 156(3) can be exercised by the
Magi strate even after submssion of a report by the
i nvestigating officer which would nean that it would be open
to the Magistrate not to accept the conclusion of the
i nvestigating officer and direct further investigation. This
provision does not in any way affect the power of the
i nvestigating officer  to further investigate the case even
after subm ssion of the report as provided in s. 173(8).
Therefore, the H gh Court was in error in holding that the
State Governnent in exercise of the power of superintendence
under s. 3 of the Act |acked the power to direct further
investigation into the case. In reaching this conclusion we
have kept out of consideration the provision contained in s.
156(2) that an investigation by an officer-in-charge of a
police station, which expression includes police officer
superior in rank to such officer, cannot be questioned on
the ground that such i nvestigating officer had no
jurisdiction to carry on the investigation; otherw se that
provi sion woul d have been a short answer to the contention
rai sed on behalf of respondent 1.

The Hi gh Court f ound ci rcunst ances in whi ch
i nvestigation was directed to be taken by the Inspector-
CGeneral of Vigilance as peculiar
35
and unconventional. There are sonme tell-tale facts discl osed
in the record which would totally dispel any doubt in-this
behal f. After respondent 3 took over the investigation in
circunstances far nore curious and unintelligible than what
the High Court found in respect of the direction given by
the State Government, respondent 3 directed his subordinate
of ficer respondent 4 to carry on further investigation under
his supervision. It would not be out of place to briefly
narrate the circunstances in which respondent 3 took over
i nvestigation of this case. On a conplaint received from one
R H Mdi, Managing Director of TISCOin respect of an
intimation calling himto appear at the police station, the
| nspect or- CGeneral of Police, Bihar, requested respondent 3,
Addl . inspector-Ceneral, C1.D., to |look into the conplaint
of M. Mddi whereupon respondent 3 seized the opportunity to
take over the investigation from railway police. It is
suggested that this routine direction to look into the
conplaint of R H  Mdi by Inspector-CGeneral of Police to
Addl . Inspector-General, C 1.D., purports to be an order
transferring the investigation fromRailway Police to C.1.D.
It is stretching credulity to extreme to interpret the
direction to look into the conplaint as one ordering
transfer of investigation. The High Court was in error in so
interpreting such an innocuous endorsenent. This is how
respondent 3 arrogated to hi nsel f the authority to
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investigate this case and even when papers of investigation
were called fromhim by the Chief Secretary and were |ying
with him which would indicate that for the time being
respondent 3 was not to take any action in the matter, he
proceeded to direct that a report exonerating the persons
whose nanes were set out in the first information report be
filed in the Court. This would inply that the decision
reached by the Superintendent, Railway Police, respondent 6
and his subordi nate I nspector Rizvi who had concluded that a
charge-sheet had to be filed, was unaccept abl e to
respondents 3 and 4 and in the quise of further
i nvestigation, they re-opened the investigation to explain
away certain peculiar features of the case of which at
present no note need be taken. It appears that the manner in
whi ch respondent 3 usurped and his subordinate respondent 4
carried on the investigation, attracted the attention of
M_As/ M_.Cs. and seven of themsubnitted a conplaint dated
August 28, 1978, to the State Governnent, |nspector Ceneral
Vi gi l ance, and others, conplaining therein that the officers
of TISCO were bringing tremendous pressure to canoufl age the
i ssues disclosed in investigation of respondent 6 and that
he has been got transferred at the instance of the officers
of TISCO which prima~ facie appeals inasmuch as the day on
whi ch the resident representative of TISCO wote a letter of
request to do sonmething in the matter addressed to the then
Chi ef Secretary, the same day Council of M nisters appears
to have decided to transfer respondent 6. The coinci dence,
if not curious, is certainly revealing.
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M.As./M.Cs. nade certain allegations against respondent 3
which may be ignored for the tine being but two things
transpire from his conplaint which are of considerable
i mportance. It appears that TISCO has a special preference
for retired highly placed State and Union | evel officers and
attracts them on salary which none of them drew throughout
his service. Mhabir Singh, the retired Inspector-General
Pol i ce, Bihar, has been appoi nted as Chief Security officer
H F. Pinto, after his retirement fromthe post of ‘Secretary
to Railway Board, was enployed by TISCO That is equally
true of one N. K. CQupta, retired Superintendent of Poli ce,
Tat anagar area who got enployment wth TISCO and no one
other than the D.I1. G, Railway, against whomnot a little of
allegation is nade in this case, has conplained in his
letter dated May 11, 1977, that TISCO authorities appoint
retired railway and police officers with a view to
influencing railway officers and others. He also conpl ai ned
that TISCO authorities are reported to be trying their best
to seal all sorts of irregularities and. m ght be
manuf acturi ng docunents with break neck speed in defence.
This emanates froma person who at |east has been spared of
any allegation by respondents 1, 3 and 4 and even those
supporting them The conplaint nade by MAs./MGCs. nerely
vouchsafes the suspicion voiced by D.1.G, Railway, way back
on May 11, 1977. This conmplaint was made by M.As./MCs.
undoubtedly belonging to the ruling party but that does not
detract fromits credibility. If on such a conplaint nmade by
el ected representatives of the people of the State, and in
the background of what D.1.G, Railway, had suspected and
which was confirmed in the report made by the Commi ssioner
South Chhota Nagpur Division, an officer not connected with
the police establishnent and free from any allegation of
bias, the Chief Secretary, decided to draw attention of the
Chief Mnister to take sone action in the matter so as to
transfer the investigation to the C.B.I., a body free from
| ocal political influence, there is hardly any justification
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for calling the circunstances unconventional or unusual. And
this step was taken by the Chief Secretary way back on
August 28, 1978. This is a material date. Even at that time
the Chief Secretary only prepared a note pointing out what
was the situation and why it had become necessary to direct

C.B.I. investigation in the case. The |last sentence in the
note dated August 28, 1978, is that along wth the
i nvestigation of the case "C B.I. nay also be requested to

nmake enquiries whether any senior police officer concerned
with these two cases is involved in corruption or not". That
effectively and conclusively answers the futile exercise
undert aken by the High Court to conme to an wutterly
unsust ai nabl e conclusion that the case did not involve any
corruption or bribery and, therefore, |.G Vigilance was
i nconpetent to undertake investigation of the case.
M sappropri ati on
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of public funds has been conplained in the first information
report  registered on March 11, 1977. A suspicion of
corruption. is voiced by the Chief Secretary. This note was
approved neaning thereby that the suggestion therein made
was accepted by the Chief Mnister on the sanme day, i.e.
August 28, 1978. The  acceptance of the note by the Chief
M ni ster would tantamount to taking over the investigation
fromrespondent 3 and his subordinates and to transfer it to
C.BIl. It is inmmterial whether C. B.l. accepted it or not.
Pursuant to this decision wthin 5 days, i.e. on Septenber
2, 1978, the Chief 'Secretary wote to respondent 3 asking
himto send all the papers of investigation to him in a
seal ed envel ope. Respondent 3 was also directed to submt a
brief note with respect to the case under investigation to
ascertain the stage of investigation. This ~direction was
received by respondent 3 on Septenber 7, 1978. Wile
conplying with the requisition for papers, respondent 3
stated that he has pointed out- the present progress of
i nvestigation and the need for further action to be taken

It neans investigation was not conplete even according to
respondent 3. He also requested the Chief Secretary to
return the papers to him Respondent 3 a very highly placed
police officer would be presuned to be aware of departnental

procedure that when all the papers of a case are called for
fromhim any further action has to be stayed by him In
adm nistrative hierarchy one does not go on passing stay
orders and it would be too naive to accept” such a
suggestion. There is nothing to show - on record that
thereafter any further investigation has been -done by
respondent 3 or his subordinates. Subsequent thereto, on
November 20, 1978, respondent 3 requested the Chief
Secretary for the return of the records if they were no nore
required so that further steps could be taken to conplete
the investigation. Two unassailable conclusions emerge from
this note of respondent 3: (1) that the investigation was
not complete; and (2) that the same could not be conpl eted
wi t hout the records which were then wth the Chief
Secretary. However, w thout any rhyme or reason and wi thout
the record and without the slightest further investigation
with an wunseemly hurry respondent 3, wth a view to
forestalling any action by the higher officers, viz., the
Chief Secretary and the Chief Mnister, directed a fina

report to be submitted saying that no offence is disclosed.
The narration of facts are so telltale that any further
coment is wuncalled for. W consider the observation of the
H gh Court that the entrustnent of t he case for
investigation to Vigilance Department is rather peculiar and
unconventional, as unwarranted and unsustainable on the
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facts herei nabove narrated and discussed. Simlarly, the
aspersion cast on the complaint of MAs/MCGCs., |acks
judicial propriety in that they were stigmatised and
adversely comented wupon at their back without calling for
any expl anati on

38

from them In parlianmentary denocr acy el ect ed
representatives have a duty to performand their vigilance
in performance of duty w thout anything shown as unbecom ng
of them cannot be unilaterally chastised. W say no nore.

It was next contended that the addition of the Chief
Secretary in suggesting that the investigation be taken over
by the C B.I. and the acceptance of the sanme by the Chief
M nister suffers fromlegal nmalice inasnuch as the Chief
Secretary and the Chief Mnister had no jurisdiction
authority or power to nmke such an order to transfer
i nvestigation or to direct further investigation when a
report / was al ready subm tted by r espondent 4 as
i nvestigating officer to the Court conpetent to take
cogni zance of the case. It was, therefore, submtted chat
even though no personal nmla fides  is attributed to the
Chief Secretary, once he lacked jurisdiction to re-open
investigation his note would show [egal nalioe. Reference
was made to Shearer v. Shields(1l), wherein it is observed
t hat:

"Between malice in fact and malice in law there is

a broad distinction which is not peculiar to any

particular system of jurisprudence. ‘A person who

inflicts an injury upon another person in contravention
of the lawis not allowed to say that he did so with an

i nnocent m nd; he is taken to know t he | aw, and he nust

act within the law. He may, therefore, be guilty of

malice in law, although, so far as the state of his
mnd is concerned, he acts ignhorantly, and in that
sense innocently".
This was affirmed by this Court in Bhut Nath Mete v. State
of West Bengal . (2)

As pointed out above, if the Chief Secretary as the
hi ghest executive officer at the State |evel ~ exercising
power of superintendence over the police of the State posted
in general police district would have powers to suggest
change of investigating machinery in the circunstances
disclosed in the letter dated May 11, 1977, of the D.I1.G
Rai | way, the report of t he Conmi ssi oner of Sout h
Chhot anagpur Division, and the conplaint of MAs./M.Cs, his
action could not be said to be w thout power or authority.
In our opinion, if he had acted otherwi se, a ‘charge of
inaction or failure or default in performance of his duty as
t he highest chief executive officer would be squarely'laid
at his door. He acted in the best tradition of the Chief
executive officer in public interest and for vindication of
truth and in an honest and unbi ased nmanner. Afterall, if he
had even the renotest bias agai nst any one, he could have
39
as well suggest ed in agr eenment with the earlier
i nvestigation done by respondent 6 and the report submtted
by him for submtting the chargesheet that a charge-sheet
should be filed. In fact, in the background herein
di scussed, the Chief Secretary w th utnmost candour, with a
view to vindicating the honour of the admnistration
proposed ascertainnent of truth at the hands of C.B. 1., a
body beyond reproach as far as local politics is concerned.
The High Court was, therefore, in our opinion, clearly in
error in casting aspersions on the Chief Secretary and the
observation "whether respondent No. 2 is lying or the Chief
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Secretary is feeding us wth false facts is not for this
Court to determne....... "is an observation belied by the
record and unwarranted in the circunstances of the case. The
contention is wholly unnerited.

A grievance was nade that there was serious inpropriety
in the Superintendent of Railway Police, Mhammad Sul ai man
directly addressing a letter to the | earned Additional Chief
Judicial Mgistrate on February 15, 1979, informng him
about the decision of the Government to continue the
investigation and, therefore, not to accept the fina
report. It is true that the police officers should refrain
from addressing conmunications to the Court on pending
matters required to be determned judicially and we express
our disapproval of this conduct. However, it makes no
difference in this case because the learned Addl. Chief
Judi cial Mgistrate acted not. on the letter dated February
15, 1979, but on an application made by the Assistant Public
Prosecutor in charge of the case and that is the legally
accept ed node of obtaining a judicial order

The ‘next contention is that the Hi gh Court was in error
in exercising jurisdiction under Art. 226 at a stage when
the Addl. Chief Judicial Mgistrate who has jurisdiction to
entertain and try the case has not passed upon the issues
before him by taking upon itself the appreciation of
evi dence invol ving /facts about which there.is an acrinoni ous
di spute between the parties and giving a clean bill to the
suspects against whom the first information report was
filed. By so directing the learned ~Addl. Chief Judicia
Magi strate the judgnment of the High Court virtually di sposed
of the case finally. As we are setting aside the judgment of
the High Court with the result that the case would go back
to the |learned Additional Chief Judicial Magistrate, it
woul d be inprudent for wus to make any observation on facts
i nvolved in the case

There is a clear cut and well denmarcated sphere of
activity in the field of . crinme detection and crine
puni shnent. Investigation of . an offence is the field
exclusively reserved for the executive through the police
departrent, the superintendent over which vests in the State
40
Covernment. The executive which is charged with a duty to
keep vigilance over law and order situation is obliged to
prevent crime and if an offence is alleged to have been
conmitted it is its bounden duty to investigate intothe
of fence and bring the offender to book. Once it investigates
and finds an of fence having been comitted it is its duty to
coll ect evidence for the purpose of proving the offence.
Once that is conpleted and the investigating officer submts
report to the Court requesting the Court to take cogni zance
of the offence under s. 190 of the Code its duty cones 'to an
end. On a cogni zance of the offence being taken by the Court
the police function of investigation comes to an end subject
to the provision contained in s. 173(8), there comences the
adj udi catory function of the judiciary to determ ne whether
an offence has been committed and if so, whether by the
person or persons charged with the crine by the police in
its report to the Court, and to award adequate puni shrment
according to law for the of fence proved to the satisfaction
of the Court. There is thus a well defined and well
demarcated function in the field of crime detection and its
subsequent adj udi cation bet ween the police and t he
Magi strate. This has been recognised way back in King
Emperor v. Khwaja Nazir Ahnad(1l), where the Privy Counci
observed as under:

"I'n India, as has been shown, there is a statutory
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right on the part of the police to investigate the
circunstances of an alleged cognizable crime without
requiring any authority from the judicial authorities
and it woul d, as their Lordships think, be an
unfortunate result if it should be held possible to
interfere with those statutory rights by an exerci se of
the inherent jurisdiction of the Court. The functions
of the judiciary and the police are conpl enentary, not
overl appi ng, and the conbination of individual |iberty
with a due observance of law and order is only to be
obt ai ned by |eaving each to exercise its own function,
al ways, of course, subject to the right of the Court to
intervene in an appropriate case when noved under s.
491 of the Crimnal Procedure Code to give directions
in the nature of ~habeas corpus. In such a case as the
present, however, the court’s functions begin when a
charge is preferred before.it, and not until then".
This view of the Judicial Comittee clearly demarcates
the functions  of the executive and the judiciary in the
field of " detection of crineand its subsequent trial and it
woul d appear that the power of the police to investigate
into a cogni zable offence is ordinarily not to be interfered
with by the judiciary.
41
Sone attenpt 'was made to inpress us wth utterly
irrelevant factors as to how much freight TISCOis paying to
the railways every year and even the anmount which may become
payable in view of 'the disputed facts was ‘also paid some
time prior to the filing of the first information report. W
woul d refrain from maki ng even an inplied observation on any
facts involved in the dispute. The case is not at a stage
where the «court is called upon to quash the proceedi ngs as
di sclosing no offence but the case is att a stage where
further investigation into the offence is sought to be
thwarted by interference in —exercise of the extra-ordinary
jurisdiction. Apart from  reiterating the caution
adm ni stered way back in Khawaja Nazir Ahmad' s (supra) case
that unless an extra-ordinary case of gross abuse of power
is made out by those in charge of investigationas noted in
S.N. Sharma v. Bipen Kumar Tiwari & O's.(1) the Court should
be quite loathe to interfere at the stage of investigation
a field of activity reserved for police and the executive.
It woul d be advantageous to extract what this Court observed
in S.N. Sharma’s case:
"It appears to wus that, though the Code of
Criminal Procedure gives to the police unfettered power
to investigate all cases where they suspect that a
cogni zabl e offence has been commtted, in appropriate
cases an aggrieved person can always seek a renedy by
i nvoki ng the power of the H gh Court under Art. 226 of
the Constitution wunder which, if the High Court could
be convinced that the power of investigation has been
exercised by a police officer mala fide, the Hi gh Court
can always issue a wit of nandanus restraining the
police officer frommsusing his | egal powers".
Not only such a case is not made out but the High Court by
an utter msconception of its jurisdiction alnost directed
the Magistrate before whomthe papers are pending to act in
a manner as enjoined by the H gh Court. How the Hi gh Court
has usurped the jurisdiction of the | earned Magistrate, the
foll owi ng passage fromthe judgnent of the Hi gh Court would
be illustrative. After setting aside the inpugned order of
the |earned Magi strate dated February 24, 1979, and
remtting the case to the | earned Magistrate, the H gh Court
gave the follow ng direction:
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"He will now proceed to consider the final report
submitted by the Police (CI.D.). |I should, however,
like to observe for the benefit of the |earned
Magi strate that he will bear in nmind that nmere failure

to follow rules and regul ati ons
42

is neither cheating nor breach of trust. He will also

bear in mnd while applying hinself to the case diary

with all thoroughness whether there is any material to
show that the Railways have suffered. In order to
constitute offence cheating causati on of damage or harm
to a person in body, mnd, reputation or property is
essential. The |learned Magistrate wll direct his
attention to this aspect of the matter. Loss to the

Rai | ways cannot be presunmed nerely from the fact of

i rregul ar booking. The l'earned Magistrate will consider

the effect of i ssuing of despatch advice and forwarding

notes by Tisco at the tine of despatch of goods. The
| earned Magistrate will also bear in mnd that nere
failure to pay does not anount to cheating for, nere
breach of ~ contract is not cheating. The attention of
the learned Additional Chief Judicial Mgistrate is
particularly drawn to the cases of Harkrishna Mahat ab

v. Emperor (AR 1930 Patna 209), " Mjor Robert Stuart

Wauchope v. Enperor (AIR 1933 Calcutta 800) and the

State of Kerala v. A Prasad Pillai ‘and Another (AR

1973 SC 326). To ny mnd that “Railway as an

organi sation profited rather than |[|ost by the unusua

procedure adopted in relation to Tisco. The |earned

Magi strate will also consider whether the whole case

diary reveals any material indicating that any public

servant had enriched hinself either by bribery or by
breach or by breach of faith. After going through the
case diary thoroughly the learned Magistrate wll
deci de dehors the reconmendati on® of Superintendent of

Rai | way Police, respondent No. 7 and C.|1.D. whether any

of fence had been committed (‘and if so which/ accused

shoul d be put on trial".

Is there anything nore required to wite the fina
epitaph and say anen by the learned Additional Chief
Judicial Magistrate after the finding is recorded by the
Hi gh Court, nore especially finding of fact that railway
organi sation has profited rather than lost by the unusua
procedure ? It is a clear case of usurpation of jurisdiction
vested in the learned Addl. Chief Judicial Magistrate to
take or not to take cognizance of a case on the materia
pl aced before him The H gh Court in exercise of the extra-
ordinary jurisdiction conmtted a grave error. by nmaking
observations on seriously disputed questions of facts taking
its cue fromaffidavits which in such a situation /would
hardly provide any reliable material. In our opinion the
Hi gh Court was clearly in error in giving the direction
virtually anbunting to a mandanus to close the case before
the investigation is conplete. W say no nore.
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There are sSonMe serious al | egations nmde against
respondent 6 by the original petitioner and sone of them
were repeated with vehenmence even at the hearing before this
Court. W& do not propose to examine themon nmerits save and
except saying that once the investigation was taken over by
respondent 3 and the concl usion reached by respondent 6 and
his subordinate investigating officer to file the charge-
sheet was not acted upon, the stage at which the case was
brought to the High Court did not call for investigation
into the nala fides of respondent 6, appellant in the
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cognate appeal. After making hima respondent in the Hi gh
Court an opportunity was taken to cast aspersions against
his character. H's whole attitude in registering an offence
and directing investigation into the offence has been
guesti oned though an independent officer not even renotely
connected with police departnent, the Comm ssioner of Chhota
Nagpur Division found substance in the first information
report, in the investigation done by respondent 6 and his
concl usion, which again was affirnmed by D.I1.G, Railway, not
shown to be biased. The High Court interfered at the stage
where investigation was to be taken up by an independent
agency and, therefore, the so called bias of respondent 6
beconmes wholly irrelevant. It nust, however, be pointed out
that if an information .is |odged at the police station and
an offence is registered, the mala fide of the informant
would be of secondary inportance if the investigation
produces uni npeachabl e evidence disclosing the offence. W,
therefore, consider the aspersions cast on the character of
respondent 6 -and the allegations of mala fides nade agai nst
himvirtually accepted by the High Court in entirety as
uttery irrelevant and the same may  be treated as expunged
for the purposes of this appeal.

We accordingly allow Crimnal Appeal 301/79, quash and
set aside the order of the Hi gh Court and restore the order
passed by the learned Addl. Chief Judicial Magistrate,
Janshedpur, dated February 24, 1979. I'n view of this order
it is not necessary to pass any final order in the cognate
appeal (Crimnal Appeal 300/79) preferred by respondent 6.

V. D. K. State Appeal all owed.
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