REPORTABLE

IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NOCS. 410-411 OF 2012

SANTOSH KUVAR S| NGH ... APPELLANT
VERSUS
STATE OF MADHYA PRADESH ... RESPONDENT
JUDGMENT

SUDHANSU JYOTI MJUKHOPADHAYA, J.

These appeals are directed against the conmon i npugned
j udgnent dated 24th March, 2011 passed by the H gh Court of
Madhya Pradesh, Principal Seat at Jabal pur, by which Hi gh
Court wupheld the judgnent of conviction and sentence for the

of fences u/s 302, 307, 394, 397 and 450 IPC, as foll ows:

Section Sent ence i nposed

For offence under Section 302 | Sentenced to death.
| PC (on two counts);

For offence under Section 307 | Sentence for I|ife on each
| PC (on two counts); count with fine of Rs. 10, 000/-
each on failure of paynent R
for two years each.

For offence under Section 394 |RI for ten years on each count
read with Section 397 (on four ({wth fine of Rs.5,6000/- each
counts); on failure of paynent further
RI for one year each.

For offence under Section 450 |RI for ten years with fine of

| PC. Rs. 5, 000/ - . On failure of
paynent, further R for one
year .

2. The |earned counsel for +the appellant assailed the

conviction, inter alia, on the foll ow ng grounds:
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(a) The trial was not fair as the appellant was not
gi ven an opportunity to defend by the counsel of his
choi ce.

(b) The Trial Court gravely erred in placing
inplicit reliance on the statenent of Razia Khatoon
(PW4) and Zeenat Parveen (PW3) and on the evidence
of recovery of the ornanents and other articles from
t he possession of the appellant.

(c) The death sentence awarded by the Trial Court

as confirnmed by the H gh Court is not justified, as

no case of rarest of the rare is nade out.
3. The case of the prosecution is that the accused-Santosh
Kumar Singh was known to the famly of Gulam Mhd. including
his w fe, Noorjahan, son Javed Akhtar, and daughters viz. Rozi
@ Razi a and Zeenat Parveen. On 7th May, 2010, accused cane to
their house in Sector No.12, Quarter No.B-664, N. C L. Colony,
Singrauli at about 2 p.m He had a chat w th Noorjahan Begum
(deceased) for about 30 mnutes. In the sanme room besides her
Rozi @ Razi a Khat oon(PW4) and Zeenat Parveen (PW3) were al so
present. Javed Akhtar (deceased), son of Noorjahan Begum was
sleeping in the bedroom After accused |eft, Noorjahan Begum
(deceased) started offering Namaz, Rozi @ Razia went to
bathroom to take bath and Zeenat Parveen was sitting in the
out side room After sonetine, accused canme back and knocked
the door; Zeenat Parveen opened the door and the accused cane
inside. At that time Rozi @ Razia cane out of the bathroom and
saw accused talking to Zeenat in the outside room at that
nonment, the accused suddenly pulled out an iron hammer from

hi s T-shirt and hit on the head of Zeenat Parween two-
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three tines with hammer. Zeenat Parveen screaned and becane
unconsci ous. The accused, thereafter, with intention to kill
Noor j ahan Begum and Javed Akhtar also hit them with hanmer on
their heads, because of which both fell down and becane
unconsci ous. After that accused hit Rozi @ Razia by the hamrer
on her head with an intention to kill her resultantly Razia's
head got fractured. Thereafter, the accused opened the
al mrah, suitcases and boxes and |ooted two gold chains, one
pair of tops, one pair of bali, one pair of jhala, three
rings, one nose pin and four pairs of silver anklets,
artificial jewellery etc. and Rs. 23,000/- cash of Noorjahan
Begum He also took out four brass bangles from the hands of
Noorj ahan Begum As a result of assault Noorjahan Begum died
on the spot. On hearing shrieks of Rozi @ Razia, Ranesh
Satnami (PW1), Ramawadh Pal (PW5) and other people of the
colony cane. At the tine of incident, Gulam Mhd. (PW2) was
on duty and on receiving the news he canme to the place of
incident and took Rozi @ Razia, Zeenat Parveen and Javed

Akhtar to Nehru Hospital.

4, On the basis of the report, Ext.P-10, of Rozi @ Razia
Khat oon(PW4), a case Crinme No.O0/10 was registered under
Section 302, 307, 450, 394 & 397 IPC at the Police Station
Vi ndhya Nagar. After receiving the news of the death of
Noor j ahan and Javed Akhtar, Shiv Kumar Dubey (PW13) recorded
the marg intimation of Ext.P-24 & 25 in Police Chauki Jayant,
P.S. Vindhya Nagar and the marg intimation-Ext.P/10 was sent

to the concerned Police Station, on the basis of which Crine
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No. Ka- 0- 304/ 10 was regi stered at P. S. Bai dhan and

I nvestigation was started.

5. Sub- I nspector, J.S. Paraste (PW12), on the sane day,
went at the spot and prepared the inquest neno of the body of
Noor j ahan Begum (Ext.P/12).The dead body of Noorjahan Begum
was sent for postnortem exam nation. After conducting inquest
proceedi ngs in respect of the dead body of Javed Akhtar, the
sane was also sent for postnortem examnation. Dr. Vinod
Sharma(PW 16) examined the injuries of Razia Khatoon and
Zeenat Parveen and found injuries on their heads. The

injuries, grievous in nature, were dangerous to life.

6. Dr. V.N. Satnam (PW10) conducted autopsy of the body of
Noor jahan Begum He found three injuries on her skull, skull
bones were fractured. He submtted his postnortem report-
Ext.P/19. In his opinion, death of the deceased was hom ci da
in nature. Dr. V.N Satnam (PW10) also conducted autopsy of
body of Javed Akhtar and found two injuries on his head. There
was depressed fracture of skull bone underneath the injuries.
In his opinion, death of the deceased was hom cidal in nature.

Post nortem report of Javed Akhtar is Ext.P/20.

7. Ani | Upadhyay (PW11l) was the Investigation Oficer, who
on the same night apprehended the accused from Khariya Chowk
and recovered Rs.23,020/- fromthe pocket of his pants. On the
information given by the appellant under Section 27 of the
I ndi an Evi dence Act, he recovered stolen articles, iron hamrer

and blood stained clothes from the house of the accused
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situated in NCL. Colony. The recovered articles were

identified by Gulam Mohd (PW2) and Razia Khatoon (PW4).

8. After due investigation, the chargesheet was filed and
the case was conmitted for trial. The appellant denied the
guilt and pleaded false inplication but he did not adduce any

evi dence in his defence.

9. Prosecuti on exam ned altogether 16 w tnesses and produced
a nunber of docunmentary evidence to prove their case. The
Trial court on the appreciation of the evidence held the
accused guilty and convicted and sentenced him for the offence

as nentioned above, which was affirmed by the H gh Court.

10. Dr. V.N. Satnam (PW10), who performed the postnortem
exam nation of the body of Noorjahan Begum found the follow ng

injuries on her body:

“(1) Reddi sh contusion 5 cm x 4 cm present
on right side of forehead. Red bl ood clot
was deposited under the skin.

(2) Lacerated wound 5 cmx 3 cm x bone deep
on mddle of the forehead posteriorly with
depressed nultiple fractures of underlying
bone.

(3) Lacerated wound 4 cm x 3 cm x bone
deep on left occipito parietal region of
head with depressed multiple fractures of
under | yi ng bones.

I n hi s opi ni on, death of deceased
Noor j ahan had occurred as a result of coma
due to head injury. Death was homcidal in
nature. The postnortem exam nation report
(P/19) was witten and signed by him”
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On the same day, Dr. Satnam (PW10) performed postnortem
exam nation of the body of deceased Javed Akhtar and found the
followi ng injuries:

“(1) Lacerated wound on left parieta

region of head 2 cm x 1 cm x bone deep
wi th peripheral contusions in size of 6 cm
X 5 cm subcutaneous reddish blood clot

with nultiple depressed fractures of
under | yi ng bone.

(2) Reddish contusion on occipital region
of head 5 cm x 4 cm in size wth
subcut aneous reddish blood clot with
depressed fracture of underlying bone.

In his opinion, death of Javed Akhtar had
occurred as a result of coma due to
injury. Death was homicidal in nature.”

11. From the inquest nenoranduns (Ext.P/6 and P/12) and the
evi dence of Sub-Inspector, J.S. Paraste (PW12) and constable
Raj Bahadur Pandey (PW15), who conducted inquest, it was
establ i shed that Noorjahan and Javed Akhtar died of hom cida

injuries found on their bodies.

12. Anil Upadhyay (PW11), Investigation Oficer arrested the
accused from Khariya Chowk, Main Road, P.S. Shakti Nagar in
the presence of wtnesses Mhd. Sadiq (PW6) and Mhd. Yunus
(PW7) and seized noney from him and prepared seizure neno-
Ext.P-15. After arrest the accused was brought to the Police
Station-Jayant and was interrogated in front of the w tnesses.
During interrogation accused gave information regarding
jewel lery and the hamrer which was used in conmtting crineg;

the clothes, hamrer and jewellery were seized from the house
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of the accused vide nenorandum Ext.P-13, witten by Anil
Upadhyay (PW11). Ani | Upadhyay stated that he went to the
house of accused and seized the jewellery article from
articles-AlL to A 24; seizure nenp-Ext.P-14 was prepared. He
had also stated that blood stained clothes and iron hanmer
were seized in the presence of wtnesses vide seizure neno-

Ext . P- 16.

13. Mhd. Sadig (PW6) and Mhd. Yunus (PW7) are the
i ndependent wi tnesses of the nenorandum of seizure. In their
statenment they deposed that the Police arrested the accused at
Khariya Chowk in their presence and seized about Rs. 23, 000/-
from him and the accused was brought to the Police Station-
Jayant for inquiry. At the Police Station the accused
di scl osed about the jewellery, hamer and clothes, on the
basis of which jewellery, hamrer and cl othes were seized. Both
the w tnesses thereby have corroborated the statenment of Anil
Upadhyay(PW11) . During the cross-examnation both the
wi t nesses, PW6 and PW7 admitted that they visited the house
of @ulam Mhd. There is no infirmty or contradiction in the

statenents of the two w tnesses.

14. Mhd. Ayaz Khan (PW9) stated that on 8th July, 2010 at
the request of the Police he conducted identification of the
jewellery at stadium Baidhan and prior to the identification
Police had handed over other jewellery in a seal ed packet. He
mxed it and then conducted the identification and during the

identification Gulam Mbhd. and Razia had identified the
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original jewellery. After identification he had handed over
the jewellery in a packet to the Police who were standing

out side the stadi um

15. Zeenat Parween(PW3) and Razia Khatoon (PW4), daughters
of deceased Noorjahan and sisters of deceased Javed Akhtar are
the injured eyew tnesses; both of them received serious
injuries at the incident. Both the witness PW3 and PW4
clearly stated that sonetine before the incident, the accused
had conme to their house and he being a prior acquai ntance, the
accused had taken refreshnent sitting with their nother and
also was talking with her. From the statenents of both the
witnesses the facts of the accused comng to their house
before the incident, taking refreshnent with deceased
Noorjahan and talking with her are proved, which is also
corroborated from the FIR Ext.P-10. Both these w tnesses have
also stated that in the past the accused used to conme for
tuitions and their nother used to treat the accused |ike her
son and the photograph of the accused was also hanging in
their house. Fromthe aforesaid evidence, it is clear that the
PW3 and PW4 were in a position to identify the accused, the
accused was well acquainted with both PW3 and PW4 since
| ong. The prosecution proved beyond reasonabl e doubt that even
prior to the incident the accused was known to the deceased
and the injured witnesses PW3 and PW4 and on the date of
incident also, the accused had cone to their house and had

taken refreshnents and had tal ks.
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16. Zeenat Parveen (PW3) and Razia Khatoon (PW4) in their
statenments clearly stated that initially the accused |Ileft
their house and after sonetine the accused had cone again to
their house. On opening the door he had hit the hanmer on the
head of Javed Akhtar, who had cone out after hearing screans
of Zeenat Parveen and then after entering into the bedroom he
hit deceased Noorjahan on her head. From the statenent of
Razia Khatoon (PW4), it is also clear that the accused after
entering the store-room had hit on her head and then the
accused had taken out the noney and jewellery from the
al mrah, suitcase, box and attaché, etc. |In paragraph 7 Zeenat
Parveen (PW3), has also stated that she had seen the accused
hit Javed Akhtar on his head but she could not see as to who
hit Razia and her nother. Such statenent cannot be stated to
be contradiction and does not adversely affect the case of the
prosecution in view of the deposition nmade by Razia

Khat oon( PW 4) .

17. Simlarly, from the statement of Razi a Khatoon (PW4),
we find that the accused after hitting Zeenat Parveen, Javed
Akht ar and Noorjahan took away jewellery, cash anmount and the
bangl es of Noorjahan and then he ran away after bolting the

door from outside.

18. PW4 further deposed that after the accused run away by
bolting the door from outside she went into the balcony and
stop Satnam (PW1), who at that tinme had taken out his

vehi cl e and was goi ng sonewhere. Then, the door was got open.
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Statements of Razia Khatoon (PW4) about shouting from the
bal cony stopping Satnam (PW1) and then opening of the door
by Satnam are also proved by the statenent of Ramesh Sat nam

(PW1), who made simlar statenent.

19. In view of the statenments made by the injured w tnesses
Zeenat Parveen (PW3) and Razia Khatoon (PW4) as corroborated
by the postnortem report, seizure of jewellery, hamrer, bl ood
stained clothes (Ex.P-13)and statenent of Anil Upadhyay (PW
11), as corroborated by Sadiq (PW6) and Yunus (PW7), the
Trial Court rightly held the accused guilty for the offences

u/s 302, 307, 394 r/w 397 and 450 | PC.

20. First ground taken by the Ilearned counsel for the
appel lant with respect to denial of opportunity to the accused
to be defended by a counsel of his choice is incorrect as from
the record we find that proper opportunity was given to the

accused.

21. The order sheets of the Trial Court dated 25" Septenber,
2010 shows that the appellant nade an application that
appel l ant wanted to get the w tnesses cross-exani ned by senior
Advocate, M. Rajendra Singh Chauhan, therefore, he requested
to defer the cross-exam nation of the wtnesses. The Trial
court rejected the application. On 27th Septenber, 2010,
counsel of the accused, M. Anrendra Singh, who was defending
the accused, refused to defend him The Trial Court then
appointed one M. G P. Dwvedi, Advocate, as defence counse

on State expenses.
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22. On perusal of records it transpires that Shri Anrendra
Si ngh, Advocate had filed his Vakal atnama for representing the
appel l ant. On 25th Septenber, 2010, when the case was fixed for
evidence though he was conpetent to cross-examne the
wi tnesses but he noved the application to defer the cross-
exam nation of the witnesses on the ground that the accused
wanted to engage senior Advocate, M. Rajendra Singh Chauhan

However, neither Rajendra Singh Chauhan was present nor any
Vakal atnama was filed on his behalf. On that day, two
W t nesses, nanely Ranesh Satnam (PW1) and Gul am Mohd. (PW2)
were examned and M. Anrendra Singh, Advocate had cross-
exam ned those wtnesses. None of those wtnesses were
eyewi t nesses; in fact one of them Ranesh Satnam (PW1) was
decl ared hostile. On 27th Septenber, 2010, M. Amrendra Singh
refused to appear on behalf of the appellant, when the
appel l ant on asking expressed his inability to appoint any
counsel. Since there was none to represent the accused, the
Trial Court appointed M. GP. Dwivedi, Advocate, to pursue
the appeal. The appellant has failed to show that M. G P.
Dwi vedi was not conpetent or was incapable of handling the
case. On the contrary from the cross-exam nation of the
witnesses made by M. GP. Dmvedi we find that he was
conpetent to deal with the case. Even on the next date
neither M. Rajendra Singh Chauhan, Advocate appeared nor he

filed his Vakal at nama.

23. The next question is whether death sentence awarded to

the appellant is excessive, disproportionate on the facts and
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ci rcunstance of the case, i.e. whether the present case can be

terned to be a rarest of the rare case.

24. Cuidelines energed from Bachan Singh vs. State of Punjab,
1980 (2) SCC 684 were noticed by this Court in Mchhi Singh

and others vs. State of Punjab, 1983 (3) SCC 470. In the said

case the Court observed:

38. In this background the guidelines

I ndicated in Bachan Singh case. 1980 (2)
SCC 684 will have to be culled out and
applied to the facts of each individual
case where the question of inposing of
death sentence arises. The follow ng
propositions energe from Bachan Singh

case(supra):

“(i) The extrenme penalty of death need
not be inflicted except in gravest cases
of extrene cul pability.

(ii) Before opting for the death penalty
the circunstances of the ‘offender’ also
require to be taken into consideration
along wth the ~circunstances of the
‘crime’ .

(itii) Life inprisonment is the rule and
death sentence is an exception. In other
words death sentence nust be inposed only
when life inprisonnment appears to be an
al toget her i nadequate punishment having
regard to the relevant circunmstances of

the crine, and  provided, and only
provi ded, the option to inpose sentence of
I mpri sonment for life cannot be

consci entiously exercised having regard to
the nature and circunstances of the crine
and all the rel evant circunstances.

(iv) A balance sheet of aggravating and
mtigating circunstances has to be drawn
up and in doing so the mtigating
circunstances have to be accorded ful
wei ghtage and a just balance has to be
struck between the aggravating and the
mtigating circunmstances before the option
I s exercised.

39. In order to apply these guidelines
inter alia the follow ng questions may be
asked and answered:
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25.

(a) |Is there sonething unconmon about
the crime which renders sentence of
i nprisonnment for life inadequate and calls
for a death sentence?

(b) Are the circunstances of the crinme
such that there is no alternative but to
| npose death sentence even after according
maxi rum weightage to the mtigating
ci rcunst ances which speak in favour of the
of f ender ?

40. |If wupon taking an overall gl obal
view of all the circunstances in the |ight
of the aforesaid proposition and taking
into account the answers to the questions
posed hereinabove, the circunstances of
the case are such that death sentence is
warranted, the court would proceed to do
so.”

I'n Ronny alias Ronald Janes Alwaris and others

of Maharashtra, 1998 (3) SCC 625, this Court held:

noted the law | aid-down by this Court

Vs.

t he

In Rony alias Ronald Janes Alwaris (supra)

“45. These principles have been applied
in various judgnents  of this Court
thereafter and it IS unnecessary to
multiply the cases here. Wether the case
iIs one of the rarest of the rare cases is
a question which has to be determ ned on
the facts of each case. Suffice it to
mention that the choice of the death
sentence has to be nmade only in the rarest
of the rare cases and that wher e
culpability of the accused has assuned
depravity or where the accused is found to
be an ardent crimnal and nenace to the
society and; where the crinme is conmtted
in an organised manner and is gruesone,
col d- bl ooded, heinous and atrocious; where
I nnocent and unarnmed persons are attacked
and murdered w thout any provocation, the
case would present special reason for
pur poses of sub-section (3) of Section 354
of the Crimnal Procedure Code.”

VS.

crine and circunstances of the offender reveal

13

State

this Court
in Allauddin Man & Os.

State of Bihar, (1989) 3 SCC 5, that unless the nature of

t hat
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crimnal is a nenace to the society and the sentence of life
I mprisonnment would be altogether inadequate, the Court should
ordinarily pass a |esser punishnent and not punishnent of
death which should be reserved for exceptional case only.
Consi dering the cunul ative effect of all the factors, like the
of f ences comm tted under the influence of extrenme nmental or
enoti onal disturbance, the young age of the accused, the
possibility of reform and rehabilitation, etc. the Court may
convert the sentence into life inprisonnent.

26. In State of Mharashtra vs. Goraksha Anbaji Adsul, 2011

(7) SCC 437, this Court made the foll ow ng observation:

“30. The principles governing the sentencing
policy in our crimnal jurisprudence have nore
or less Dbeen consistent, right from the
pr onouncenent of t he Constitution Bench
judgnent of this Court in Bachan Singh v. State
of Punjab, (2010) 8 SCC 775. Awardi ng puni shnment
is certainly an onerous function in the
di spensation of crimnal justice. The court is
expected to keep in mnd the facts and
circunstances of a case, the principles of |aw
governing award of sentence, the legislative
i ntent of special or general statute raised in
the case and the inpact of awardi ng puni shnent.
These are the nuances which need to be exam ned
by the court with discernnment and in depth.

31l. The legislative intent behind enacting
Section 354(3) COPC clearly denonstrates the
concern of the legislature for taking away a
human |ife and inposing death penalty upon the
accused. Concern for the dignity of the human
life postulates resistance to taking a life
through law s instrunmentalities and that ought
not to be done, save in the rarest of rare
cases, unless the alternative option is
unquestionably foreclosed. In exercise of its
di scretion, the court would also take into
consideration the mtigating circunstances and
their resultant effects.
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32. The | anguage of Secti on 354( 3)
denonstrates the |egislative concern and the
conditions which need to be satisfied prior to
i nposition of death penalty. The words, “in the
case of sentence of death, the special reasons
for such sentence” wunanbiguously denonstrate
the comand of the legislature that such
reasons have to be recorded for inposing the
puni shnent of death sentence. This is how the
concept of the rarest of rare cases has energed
in law. Viewed from that angle, both the
| egi sl ative provi si ons and j udi ci al
pronouncenents are at ad idemin law. The death
penalty should be inposed in the rarest of rare
cases and that too for special reasons to be
recorded. To put it sinply, a death sentence is
not a rule but an exception. Even the exception
must satisfy the prerequisites contenplated
under Section 354(3) CPC in light of the

di ctum of the Court in Bachan Si ngh{supra),

33. The Constitution Bench judgnment of this
Cour t in Bachan Singh (supra) has been
sumari sed in para 38 in Machhi Singh v. State

of Punjab, (1998) 1 SCC 149, and the follow ng
gui del i nes have been stated while considering
the possibility of awarding sentence of death:
(Machhi  Si ngh case(supra), SCC p. 489)

“(i) The extrene penalty of death need not be
inflicted except in gravest cases of extrene
cul pability.

(ii) Before opting for the death penalty the
circunstances of the ‘offender’ also requires
to be taken into consideration along with the
ci rcunstances of the ‘crine’ .

(ii1) Life inprisonnment is the rule and death
sentence is an exception. ...death sentence nust
be inposed only when life inprisonnent appears
to be an altogether inadequate punishnment
having regard to the relevant circunstances of
the crinme, and provided, and only provided the
option to inpose sentence of inprisonnent for
|ife cannot be conscientiously exercised having
regard to the nature and circunstances of the
crime and all the rel evant circunstances.

(iv) A balance sheet of aggravating and
mtigating circunstances has to be drawn up and
in doing so the mtigating circunstances have
to be accorded full weightage and a just
bal ance has to be  struck between the
aggravating and the mtigating circunstances
before the option is exercised.”

(enphasi s supplied)

15
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34. The judgment in Bachan Sing(supra), did
not only state the above guidelines in sone
el aboration, but also specified the mtigating
ci rcunstances which could be considered by the
Court while determ ning such serious issues and
they are as follows: (SCC p. 750, para 206)

“206. ... ‘Mtigating circunstances.—+n the
exercise of its discretion in the above cases,
the court shall take into account the follow ng
ci rcunst ances:

(1) That the offence was commtted under the
I nfluence of extrene nental or enotional
di st ur bance.

(2) The age of the accused. If the accused is
young or old, he shall not be sentenced to
deat h.

(3) The probability that the accused would
not conmmt crimnal acts of violence as would
constitute a continuing threat to society.

(4) The probability that the accused can be
reformed and rehabilitated.

The State shall by evidence prove that the
accused does not satisfy Conditions (3) and (4)
above.

(5) That in the facts and circunstances of
the case the accused believed that he was
norally justified in commtting the offence.

(6) That the accused acted under the duress
or dom nation of another person.

(7) That the condition of the accused showed
that he was nentally defective and that the
said defect inpaired his capacity to appreciate
the crimnality of his conduct.’”

35. Now, we nmay exam ne certain illustrations
arising from the judicial pronouncenents of
this Court.

36. In D.K. Basu v. State of WB.,(2002) 1
SCC 351, this Court took the view that
custodial torture and consequential death in
custody was an offence which fell in the
category of the rarest of rare cases. Wile
specifying the reasons in support of such
decision, the Court awarded death penalty in
t hat case.

37. In Santosh Kumar Satishbhushan Bariyar v.
State of Maharashtra, (1972) 2 SCC 640, this
Court also spelt out in paras 56 to 58 that
nature, notive, inpact of a crine, culpability,
quality of evi dence, soci o- econom ¢
ci rcunstances, inpossibility of rehabilitation
are the factors which the court may take into

16

Page 16



consideration while dealing with such cases. In
that case the friends of the victim had call ed
himto see a novie and after seeing the novie,
a ransom call was nmade, but with the fear of
being caught, they nurdered the victim The
Court felt that there was no evidence to show
that the crimnals were .incapable of reformng
thenselves, that it was not a rarest of the
rare case, and therefore, declined to award
death sentence to the accused.

38. Interpersonal circunstances prevailing
between the deceased and the accused was also
held to be a relevant consideration in Vashram
Nar shi bhai Rajpara v. State of CGujarat, (1996)
8 SCC 167, where constant nagging by famly
was treated as the mtigating factor, if the
accused is nentally unbalanced and as a result
murders the famly nenbers. Simlarly, the
intensity of bitterness which prevailed and the
escal ation of simering thoughts into a thirst
for revenge and retaliation wer e al so
considered to be a relevant factor by this
Court in different cases.

39. This Court in Satishbhushan Bariya
(supra) also considered various doctrines,
principl es and factors whi ch woul d be
considered by the Courts while dealing wth
such cases. The Court discussed in sone
el aboration the applicability of the doctrine
of rehabilitation and the doctrine of prudence.
Wiile considering the application of the
doctrine of rehabilitation and the extent of
wei ghtage to be given to the mtigating
circunstances, it noticed the nature of the
evi dence and the background of the accused. The
conviction in that case was entirely based upon
the statenent of the approver and was a case
purely  of circunstanti al evi dence. Thus,
applying the doctrine of prudence, it noticed
the fact that the accused were unenpl oyed,
young nen in search of job and they were not
crimnals. In execution of a plan proposed by
the appellant and accepted by others, they
ki dnapped a friend of theirs. The ki dnapping
was done with the notive of procuring ransom
from his famly but later they nurdered him
because of the fear of getting caught, and
| ater cut the body into pieces and disposed it
off at different places. One of the accused had
turned approver and as already noticed, the
conviction was primarily based upon the
statenent of the approver.”

17
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27. This

“41. The above principle, as supported by
case illustrations, clearly depicts the various
precepts which would govern the exercise of
judicial discretion by the courts within the
paraneters spelt out under Section 354(3) CrPC.
Awardi ng of death sentence anmounts to taking
away the |ife of an individual, which is the
nost valuable right available, whether viewed
from the constitutional point of view or from
the human rights point of view. The condition
of providing special reasons for awarding death
penalty is not to be construed linguistically
but it is to satisfy the basic features of a
reasoni ng supporting and maki ng award of death
penal ty unquestionable. The circunstances and
the manner of commtting the crime should be
such that it pricks the judicial conscience of
the court to the extent that the only and
I nevitable conclusion should be awarding of
death penalty.”

18

Cour t in Ramaresh and others vs. State of

Chattisgarh, 2012 (4) SCC 257, noticed the aggravating and

mtigating circunstances with respect to a crinme and hel

foll ows:

“76. The law enunciated by this Court in
its recent judgnents, as already noticed,
adds and elaborates the principles that

were stated in Bachan Singh,(1980) 2 SCC

684, and thereafter, in Mchhi Singh,
(1983) 3 SCC 470. The aforesaid judgnents,
primarily dissect these principles into
two different conpartnments—ene being the

“aggravating circunstances” while the
ot her bei ng t he “mtigating
ci rcunstances”. The court would consider

the cunulative effect of both these
aspects and normally, it may not be very
appropriate for the court to decide the
nost significant aspect of sentencing
policy wth reference to one of the
cl asses under any of the follow ng heads
while conpletely ignoring other classes
under other heads. To balance the two is

the primary duty of the court. It wll be
appropriate for the court to conme to a
final conclusion upon balancing the

exercise that would help to adm nister the
crimnal justice system better and provide

d as

Page 18



an effective and neaningful reasoning by
the court as contenplated under Section
354(3) CrPC.

Aggr avating circunstances

(1) The offences relating to the
comm ssion of heinous crines |ike nurder,
rape, arned dacoity, kidnapping, etc. by
the accused wth a prior record of
conviction for capital felony or offences
comm tted by t he person havi ng a
substantial history of serious assaults
and crimnal convictions.

(2) The offence was conmmitted while the
of fender was engaged in the comm ssion of
anot her serious of fence.

(3) The offence was conmitted with the
intention to create a fear psychosis in
the public at large and was committed in a
public place by a weapon or device which
clearly could be hazardous to the |ife of
nore than one person.

(4) The offence of nmurder was commtted
for ransom or I|ike offences to receive
noney or nonetary benefits.

(5) Hired killings.

(6) The of f ence was comitted
outrageously for want only while invol ving
i nhumane treatnment and torture to the
victim

(7) The offence was commtted by a
person while in | awful custody.

(8 The nurder or the offence was
commtted to prevent a person lawfully

carrying out his duty like arrest or
custody in a place of |awful confinenent
of hinself or another. For instance,

murder is of a person who had acted in
| awf ul discharge of his duty under Section
43 CrPC.

(9) Wen the crine is enornous in
proportion like mking an attenpt of
murder of the entire famly or nenbers of
a particular comunity.

(10) Wen the wvictim 1is innocent,
hel pl ess or a person relies upon the trust
of relationship and social nornms, like a
child, helpless woman, a daughter or a
niece staying wwth a father/uncle and is
inflicted with the crinme by such a trusted
per son.

(11) Wien nurder is conmitted for a
notive which evidences total depravity and
nmeanness.

19
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(12) When there is a col d-bl ooded nurder
W t hout provocati on.

(13) The crine is commtted so brutally
that it pricks or shocks not only the
j udi ci al consci ence but even t he
consci ence of the society.

M tigating circunstances

(1) The manner and circunstances in and
under which the offence was commtted, for
exanpl e, extrene nental or enot i onal
di sturbance or extreme provocation in
contradistinction to all these situations
in normal course.

(2) The age of the accused is a rel evant
consideration but not a determnative
factor by itself.

(3) The chances of the accused of not
i ndul ging in comm ssion of the crime again
and the probability of the accused being
reformed and rehabilitated.

(4) The condition of the accused shows
that he was nentally defective and the
defect inpaired his capacity to appreciate
the circunstances of his crimnal conduct.

(5) The circunstances which, in normal
course of life, wuld render such a
behavi our possible and could have the
effect of giving rise to nental inbalance
in that given situation |ike persistent
harassnment or, in fact, leading to such a
peak of human behaviour that, in the facts
and circunstances of the case, the accused
believed that he was norally justified in
commtting the offence.

(6) Were the court upon  proper
appreciation of evidence is of the view
that the crine was not conmmtted in a
preordai ned nmanner and that the death
resulted in the course of comm ssion of
another crime and that there was a
possibility of it being construed as
consequences to the conmmssion of the
primary crine.

(7) VWhere it is absolutely unsafe to
rely upon the testinony of a sole
eyewi tness though the prosecution has
brought honme the guilt of the accused.

20

Page 20



21

Wiile determning the questions relating to sentencing
policy, the Court laid down the Principles at paragraph 77

whi ch reads as foll ows:

“77. \Wiile determning the questions
relatable to sentencing policy, the court
has to follow certain principles and those
principles are the |oadstar besides the
above considerations in inposition or
ot herw se of the death sentence.

Principl es

(1) The court has to apply the test to
determne, if it was the “rarest of rare”
case for inposition of a death sentence.

(2) In the opinion of the court,
i nposition of any other punishnent i.e.
life inprisonment would be conpletely
i nadequate and would not neet the ends of
justice.

(3) Life inprisonnent is the rule and
death sentence is an exception

(4) The option to inpose sentence of
i mprisonment for life cannot be cautiously
exerci sed having regard to the nature and
ci rcunst ances  of the crime and all
rel evant consi derations.

(5) The nmethod (planned or otherw se)
and the manner (extent of brutality and
I nhumanity, etc.) in which the crine was
commtted and the circunstances leading to
comm ssion of such heinous crine.”

28. Recently, this Court in Shankar Kisanrao Khade vs. State
of Maharashtra, 2013 (5) SCC 546, dealing with a case of death

sent ence, observed:

“52. Aggr avati ng ci rcunst ances as
poi nted out above, of course, are not
exhausti ve So al so t he mtigating
circunstances. In ny considered view, the
tests that we have to apply, while
awar di ng death sentence are “crine test”,
“crimnal test” and the “R-R test” and not
the “balancing test”. To award death
sentence, the “crine test” has to be fully
satisfied, that is, 100% and “crim nal
test” 0% t hat IS, no m tigating
circunstance favouring the accused. |If
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there is any circunstance favouring the
accused, like lack of intention to commt
the crinme, possibility of reformation,
young age of the accused, not a nenace to
the society, no previous track record,
etc. the “crimnal test” may favour the
accused to avoid the capital punishnent.
Even if both the tests are satisfied, that
iIs, the aggravating circunstances to the
full est ext ent and no mtigating
ci rcunstances favouring the accused, stil

we have to apply finally the rarest of the
rare case test (R R test). R-R test
depends upon the perception of the society
that is “society-centric” and not “Judge-
centric”, that 1is, whether the society
wi || approve the awarding of death
sentence to certain types of crinmes or
not. While applying that test, the court
has to look into variety of factors |ike
society’'s abhorrence, extrenme indignation
and antipathy to certain types of crines
i ke sexual assaul t and mur der of
intellectually <challenged mnor girls,
suffering from physical disability, old
and infirm wonmen with those disabilities,
etc. Exanples are only illustrative and
not exhaustive. The courts award death
sentence since situation demands so, due
to constitutional conpul sion, reflected by

the will of the people and not the will of
t he Judges.”
29. In the present case the appellant is an educated person,

he was about 26 years old at the time of commtting the
offence. The accused was a tutor in the famly of the
deceased- Noorjahan. He was in acquaintance with the deceased
as well as Zeenat Parveen (PW3) and Razia Khatoon (PW4).
There is nothing specific to suggest the notive for commtting
the crine except the articles and cash taken away by the
accused. It is not the case of the prosecution that the
appel | ant cannot be reforned or that the accused is a social
menace. Apart from the incident in question there is no
crimnal antecedent of the appellant. It is true that the

accused has comritted a heinous crine, but it cannot be held
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wWith certainty that this case falls in the “rarest of the rare
category”. On appreciation of evidence on record and keeping
in mnd the facts and circunstances of the case, we are of the
view that sentence of death penalty would be extensive and

undul y harsh.

30. Accordingly, we conmute the death sentence of appellant
to life inprisonment. The conviction and rest part of the

sentence are affirnmed. Appeals are partly all owed.

.................................... J.
(H. L. DATTU)
................................... J.
( SUDHANSU JYOTI MUKHOPADHAYA)
.................................... J.
(MY. EQBAL)
NEW DELHI ,
JULY 3, 2014.
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