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ClVIL APPEAL NO 1921 OF 2013 @SLP(C) NO. 34079 of 2010

ClVIL APPEAL NO. 1922 OF 2013 @ SLP(CQ)

5

34085 of 2010

ClVIL APPEAL NO. 1923 OF 2013 @ SLP(C) 36473 of 2010

Cl VI L APPEAL NO 1924 2013 @ SLP( O 36474 of 2010

Cl VI L APPEAL NO 1925 2013 @ SLP( O 36475 of 2010

ClVIL APPEAL NO 1926 2013 @ SLP(CO) 36478 of 2010

A I3 K& I K 9D
5 6 6 6 6

Cl VI L APPEAL NO 1927 2013 @ SLP( Q) 36479 of 2010

AND

WTH CIVIL APPEAL NOS. 1845-1846 OF 2013 @LP(C) NO 8975-

8976 of 2010

ORDER
1. Applications for exenption from filing Oficial
Transl ation are al |l owed.
2. Delay in filing and re-filing the Special Leave
Petitions is condoned.
3. Leave granted in all the Special Leave Petitions.
4. In this batch of Gvil Appeals we are required to

consider the exactness or otherwise of the circular

i ssued by the Conm ssioner of Trade Tax, Uttar Pradesh

dated 04.06. 2007. By the inmpugned Crcular,

Comm ssioner taking resort to the proviso appended to

Section 7-D of the Uttar Pradesh Trade Tax Act, 1948
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(for brevity 'the Act') has directed the assessing
authorities to recover State devel opnent tax from the
deal ers under Section 3-H of the Act in addition to the
conposi tion noney payabl e under the schene of
conposition introduced by the governnment of Uttar

Pradesh prior to 01.05. 2005.

5. Aggrieved by the ~circular so issued by the
comm ssioner, the respondents herein had filed wit
petitions before the Allahabad H gh Court inter alia
calling in question the correctness or otherwi se of the
said circular. The Division Bench of the H gh Court by
the inpugned judgnent and order has allowed the Wit
Petitions filed by the assessees and annulled the
circular instructions issued by the Comm ssioner of
Trade Tax dated 04.06.2007 and al so set aside the orders
of assessnent passed by the assessing authority pursuant

to the circular instructions so issued.

6. The facts in nutshell are: The respondents are
civil and electrical contractors engaged in executing
the civil works  for repairing, construction of

buil dings, etc. The nmaterials used by the dealers in
execution of the said civil works is either purchased

within the state or from outside the state attracting
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liability for paynent of tax under the provisions of the
Act as envi saged under Section 3-F of the Act. Section 3
of the Act provides for |levy and incidence of tax by
which the tax is levied on every transaction in the
nature of sales and purchases of goods at the ‘rates of

t ax stipulated in respect of different goods in

Section 3-A of the Act.

7. The Governnent of Uttar Pradesh had announced a
schenme, known as “Conposition Schene”, under the
provisions of Section 7-D of the Act under which the
state governnent is enpowered to accept a lunp sum
anmount in-lieu of tax that may be payable by the dealer
in respect of such goods or class of goods and for such
period as nmay be agreed upon. For that purpose, the
dealer is obliged to execute an agreenent of undertaking
to pay the sales tax in lunp sum and the sanme was
assessed at an agreed rate as envisaged under the Act
itself. The scheme as introduced by the legislature
provides for a bilateral agreenent between the assessee
and the Sales Tax Authorities with an object to di spense
with the requirenent of regular assessnment and for the
easy purposes of |levy and collection of the tax payable
under the Act. A dealer who has opted for paynent of

| unp sum anount in lieu of tax, is not required to file
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nmont hly, quarterly or annual returns of his turnover. It
is the choice of a dealer to opt for conpounded paynent
of tax and if the said choice is in accordance with the
scheme and is wultimately accepted by the authority
concerned, it becones an agreed anount of tax. The
departnment and the dealer are thereafter bound by the

sai d agreenent.

8. The Sate Governnment by Act No. 9 of 2005 dated
24.03.2005 with effect from May 1, 2005 has introduced the
St ate Devel opnent Tax under Section 3-H of the Act at the
rate not exceeding one percent of the taxable turnover as
the State CGovernment may by notification specify on the
deal ers whose aggregate turnover exceeds fifty I|akh
rupees. In pur suance of such notification, t he
Commi ssioner of Trade Tax keeping in view the proviso so
appended to Section 7-D of the Act, has issued Crcular
instruction to all the assessing authorities in exercise
of his powers under Rule 4 of the U P. Trade Tax Rules,
1948 ('"the Rules' for short) to levy one percent of state
devel opnent tax on civil and electrical contractors in
addition to conposition noney payable under the aforesaid
conposition schene. The said circular instructions dated
04. 06. 2007, omtting what is not necessary, is extracted

and it reads as under:
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Pr adesh
(Vi dhi  Anubhag)

Ofice of the Conmm ssioner Trade Tax, Uttar

Lucknow. Dated: 4/6/2007

Al Assessing Oficers
Trade Tax
Utar Pradesh

The State Governnent had from tine to tine,
conmuni cated a nunber of scheme for conposition of
Tax payable in lieu of tax payable on sales made by

the various dealers as per provisions contained

in

Section 7-D of the UP Trade Tax Act, 1948. The

proviso to Section 7-D of the reads as under: -

‘Provided that any change in the rate of tax,

which may cone into force after the date of such

agreenment shall have the effect of naking

a

proportionate change, in the lunp sum or the rate
agreed upon in relation to that part of the period
of assessnment during which the changed rate renai ned

in force’

2. The State Devel opnent Tax as i ncorporated
u/s 3-H of the UP Trade Tax Act, 1948, had been
included in the definition of ‘Tax” wth effect from
24/ 3/ 2005 vide Act No.9 of 2005. The State
Devel opnment Tax had been enforced with effect from
1/5/ 2005 vide State CGovt. Notification no. 1308
dated 28/ 4/2005. Thus besides recovering the
conposition fee from dealers opting conposition
schenme prior to 1/5/05, the recovery of State

Devel opnent Tax had also to be ensured. ”

[ Enphasis supplied by us ]

9. The assessing authorities are bound by
circular instruction issued by the Conm ssioner
therefore in pursuance thereof have quantified the
payable by the dealers, who had once opted

conposition facility in respect of State Devel opnent

t he

and

t ax

for

Tax

also. The said circular and the orders of assessnent
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based on such circular has pronpted the assessees to
approach the High Court by filing Wit Petitions under
Article 226 of the Constitution of India. The main
prayer in the Wit Petitions was to declare void the
circular instructions issued by the Conm ssioner dated
04. 06. 2007 and also to set aside the |evy and denmand of
the State Devel opnent Tax in addition to the conposition
amount which was al ready agreed upon by the deal ers and

t he assessing authorities.

10. We have heard |earned counsel appearing for the

respective parties.

11. In our view, the only issue that requires to be
considered and decided by |us, IS, whet her  the
Comm ssioner was justified in issuing the Crcul ar dated
04. 06. 2007 on the sole ground that with the introduction
of the State Devel opnent Tax, there is a change in the
rate of tax as provided under the proviso to Section 7-D
of the Act and therefore, the assessing authorities are
expected to levy and collect the State Devel opnent Tax
in addition to the conposition fee payable by the

deal er.

12. In order to appreciate the aforesaid issue a

bird s eye view of the Act requires to be noticed. The
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dictionary clause of the Act defines the neaning of the
expressions apart fromothers 'assessing authority', the

" Comm ssi oner ', "trade tax', "deal er', "turn-over',

"works contract' and 'tax'. The expression “trade tax”
nmeans a tax payable under this Act on sales or purchase
of goods, as the case nmay be. The ' Conm ssioner' neans,
the Comm ssioner of Trade Tax appointed by the State
Governnent. The 'assessing authority' mneans, any person
appoi nted by the State Governnent or the Comm ssioner to
perform all or any of the functions of the assessing
authority under this Act. 'Dealer' neans any person who
carries on in Utar Pradesh (whether regularly or
ot herwi se) the business of buying, selling, supplying or
di stributing goods directly or indirectly, for cash or
deferred paynent or for conm ssion, renuneration or
ot her val uabl e consideration. After the introduction of
the amended provision the person executing the works
contract is also included in the definition of the
"deal er'. The 'turnover' neans, the aggregate anount
for which goods are supplied or distributed by way of
sale or are sold, by a dealer, either directly or
t hrough another, on his action or on account of others,
whet her for cash or deferred paynent or other valuable

consi derati on. The  expression ‘ Tax’ i ncl udes an

additional tax and the conposition noney accepted under
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Section 7-D and the State Devel opnent Tax. The neani ng
of the expression 'works contract’ i ncludes any

agreenent for carrying out, for cash, deferred paynent

or ot her val uabl e consi derati on t he bui | di ng
constructi on, manuf act ur e, processi ng, fabrication,
erection, installation, fitting out, I mpr ovenent,

nodi fi cation, repair or comm ssioning of any novable or

i mmovabl e property.

13. Section 3 of the Act is the charging provision.
Section 3-A of the Act provides for rates of tax payable by

a deal er under the Act. The said section is as under : -

“3-A Rate of tax.-(1) Except as provided in
Section 3-D, the tax payable by a dealer under this Act
shall be livied:-

(a)on the turnover in respect of “declared goods”,
at the point of sale to the consuner at the
maximum rate for the time being specified in
Section 15 of the Central Sales Tax Act, 1956, or
where the State CGovernnent, by notification

decl ares any other single point or a |esser rate,
at such other point or at such |esser rate ;

(b) on the turnover in respect of such goods, other
than the goods referred to in clause (a), at such
point and at such rate, not exceeding fifty per
cent, as t he State Gover nnent may, by
notification, declare, and different points and
different rates may be declared in respect of
di fferent goods.

(c)on the turnover in respect of goods, other than
those referred to in clause (a) or clause (b), at
the point of sale by manufacturer or inporter at
the rate of ten percent.
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(2) Every notification made under this section
shall, as soon as may be after it is nmade, be laid
before each House of the State Legislature, while
it is in session, for a total period of not |ess
than fourteen days, extending in its one session
or nore than one successive sessions, and shall

unl ess sone later date is appointed, take effect
from the date of its publication in the Gazette
subject to such nodifications or annul nents as the
two houses of the legislature may during the said
period agree to make, so, however, that any such
nodi fi cation or annul ment shal | be w thout
prejudice to the validity of anything previously
done thereunder except that any inposition,

assessnent, levy or collection of tax or penalty
shall be subject to the said nodification or
annul ment .

(3) Were the State Governnment has declared any
point or rate at which the tax payable by a dealer
under the Act be levied under clause (b), clause
(c), clause(c-1), clause (d) or clause (e) of sub-
section (1) as it existed imrediately before the
comencenent of the Uttar Pradesh Trade Tax (Second
Amendnent) Act, 2000 and such declaration is in
force on such commencenent, such rate or point of
tax shall <continue to be in force after such
commencenent, until nodified or rescinded.”

14. Section 3-F of the Act provides tax on the right
to use any goods or goods involved in the execution of
wor ks contract. The said Section reads as under
“Section 3-F, Tax on the right to use any goods
or goods involved in the executed of a works
contract.
(1) Notwi t hstanding anything —contained in
Section 3-A, or (1) Section 3-AAA or Section 3-D but
subject to the provisions of Sections 14 and 15 of
the Central Sales Tax Act, 1956, every deal er shal
for each assessnent year, pay a tax on the net

t ur nover of -

(a) transfer of the right to use any good for
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any purpose (whether or not for a specified period)
for a specified period for cash, deferred paynent of
ot her val uabl e consi deration; or

(b) transfer of property in goods (whether as
goods or in sone other fornm involved in the
execution of a works contract,

At such rate not exceeding twenty percentum as
the State Governnent nmay, by notification, declare
and different rates may be declared for different
goods or different classes of dealers.”

15. Section 3-H of the Act, prior to its anendnent,
wth effect from O01.05.2005, provided for Ilevy of
turnover tax at the rate of one per cent on a dealer
whose aggregate turnover as referred to in sub-section
(2) of Section 3 exceeds nore than fifty |akh rupees, in
addition to the tax payable under the Act. Such tax
requires to be levied and coll ected notw t hstandi ng any
rebate, concession or exenption as provided under the
Act . Sub-section (2) of Section 3-H of the Act had
authorized the assessing authority to levy and coll ect
turnover tax separately in addition to the noney payabl e
by way of conposition noney under Section 7-D of the
Act . The other sub-sections of Section 3-H are not

necessary for disposal of these appeals and therefore

they are not noticed.

16. The aforesaid section is deleted and a new

provision is inserted by the State legislature by U P.

Page 14



15

Act 9 of 2005, dated 24.03.2005 wth effect from
01. 05.2005. The said section provides for the levy of
the State Devel opnent Tax. In order to appreciate the
contentions canvassed by |earned counsel appearing for
the parties, it is desirable to extract sub-section 3-H
of the Act before and after its anmendnent. They are as
under :

“Section 3-H of the Act prior to 1.5.2005.

Section 3-H, Turnover Tax (1) There shall be
levied a turnover tax at the rate of one percent
on the dealers of whose aggregate turnover as
referred to in sub-section (2) of Section (3)
exceeds fifty lakh rupees, in addition to the tax
payabl e under this Act. Such tax shall be |evied
and col l ected notw t hst andi ng any rebat e,
concessi on or exenption provided under this Act.

(2) In the case of conposition of tax
liability wunder Section 7-D, the turnover tax
| evi abl e under sub-section (1) shall be cal cul ated
separately and be charged in addition to the
anount payabl e as conposition.

(3) No tax wunder sub-section (1) shall be
| evi abl e on

(a) the newspapers and other goods or the
deal ers specified or notified under Section 4;

(b) the declared goods nenti oned under Section
14 of the Central Sales Tax Act, 1956;

(c) the goods liable for the paynent of
addi tional tax;

(d) sales to, or purchase by, manufactures of
such goods as specified in the recognition
certificate i ssued under Section 4-B;

(d) goods on the turnover of which tax is
| evi abl e under Section 3-A or 3-D at the rate not
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16

exceedi ng two percent.
(f) goods exenpted under Section 4-C.

Expl anation — For the purpose of this section
the expression “turnover tax” nmeans the turnover
tax on the sale or the purchase of goods as the
case may be.

Section 3-H of the Act after 1.5.2005.

Section 3-H, State Developnent Tax, - (1)
There shall be levied a State Devel opnent Tax at
the rate not exceeding one percent of the taxable
t ur nover as t he State Gover nnent may by
notification specify on the dealers whose
aggregate turnover as referred to in sub-section
(2) of Section 3, exceeds fifty |akh rupees. The
State Devel opnent Tax shall be realized in
addition to the tax payable wunder any other
provision of this Act. This tax shall cease to be
levied after a period of five years from the date
of publication of the notification issued by the
State Governnment under this section

(2) The facility of conposition of tax in
relation to conpoundabl e goods under Section 7-D
shall also be available in respect of State
Devel opnent Tax.

(3) The State Developnent Tax shall be
adjustable in the nonetary limt specified in the
eligibility certificate issued under Section 4-A

(4) No State Devel opnent Tax shall be |eviable
on; -

(a) the newspapers and other goods or the
deal ers specified or notified under section 4,

(b) declared goods liable for the paynent of
addi ti onal excise duty.

(d) such goods as nay be specified by notified
by the State Governnent.*

The State Legislature by inserting the amended
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provi sions by the Act 9 of 2005 has introduced the |evy
and collection of the State Devel opnent Tax. Except for
sone  changes, the State Devel opnent Tax bears
resenblance to the levy and collection of the Turnover
Tax. W say so, for the reason that the State
Devel opnment Tax is levied on a particular class of
dealers at a particular rate. Wat is added in Section
3-H of the Act, after its anmendnent is that the said
section will operate only for a period of five years
from the date of issuance of the notification by the

State Gover nnent.

18. Sub-section (2) of Section 3-H of the Act
provi des for the conpounding facility even in respect of
the State Devel opnent Tax. This is yet another change
that has been brought in by the State Legislature while
inserting Section 3-H of the Act wth effect from
01. 05. 2005. The ot her sub-sections of Section 3-H of
the Act are not necessary for the purpose of disposal of

these Civil Appeals.

19. Section 7 of the Act provides for determnation
of turnover and assessnment of tax. Section 7-D of the
Act commences with a non-obstante clause and provides
for conposition of the tax liability. The said section

requires to be extracted and reads as under
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“7-D. Conposi tion of t ax liability.
Not wi t hst andi ng anyt hing contained in this Act, but
subject to directions of the State Governnent, the
assessing authority nmy agree to accept a
conposition noney either in lunp sum or at an
agreed rate on his turnover in lieu of tax that may
be payable by a dealer in respect of such goods or
cl ass of goods and for such period as may be agreed
upon;

Provi ded that any change in the rate of tax,
which may conme into force after the date of such
agreenent shall have the effect of naking a
proportionate change in the lunp sum or the rate
agreed upon in relation to that part of the period

of assessment during which the changed rate remains
in force.

Expl anation.- For the purpose of this section
the assessing authority included an officer not
bel ow the rank of Trade Tax O ficer posted at a
check- post.”

20. Taxation is a node of raising revenue for public
pur poses. The termis ordinarily used to express the
exerci se of the sovereign power to raise revenue for the
expenses of the governnent. In nodern tines,
governnments have been accustonmed to |l evy a great variety
of taxes; sonetinmes relying upon a single kind for all
needs of the state and sonmetines |evying a nunber of
different kinds with a view to distribute the burden
nore equally or nore to the general acceptance. Taxes
are often spoken of as special if levied for a specia

pur pose, and general if levied for sone of the ordinary

pur poses of a governnent. A ‘special’ tax as the term
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is used in the statutes, is sonetines held to nean an
additional tax over and above the general tax. The
broad feature of ‘taxation’” would include, the persons,
proper or occupation to be taxed; the anount or rate of
the tax; the purposes for which taxes shall be |evied;
the node, nethod or kind of tax; the apportionnment of
the tax; the situs for taxation of goods; and the
met hod of coll ection.

Section 3 of the Act is the charging provision under the
Act : Section 3-A of the Act provides for rate of tax
payabl e by a deal er under the Act. Section 3-H of the
Act which has cone into effect from O01.05.2005, the
state legislature authorises the State Governnent to
| evy State Devel opnent Tax not exceedi ng one percent of
the taxable turnover of the dealer by issuing
notification. The said section is also a charging
provision, since it has all the ingredients of the
charging provision as explained by this Court in
Ms.Ganga Saran & Sons (Pvt.) Ltd., Calcutta Vs. Incone
Tax O ficer & Os., reported in (1981) 3 SCC 143. The
four conponents of incidence of tax was explained as,
first, the character of the inposition known by its
nature which prescribes the taxable event attracting
the levy, the second, is a clear indication of the

person on whomthe levy is inposed and who is obliged to
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pay the tax, the third, is the rate at which the tax is
inposed , and the fourth, is the neasure or value to
which the rate will be applied for conputing the tax
liability. The levy would only exist in |aw when all the
af oresaid conponents are clearly and definitely

ascert ai nabl e.

21. The power to levy tax is an inherent attribute of
sovereign function of the State CGovernnent by which the
Gover nnment under the charging provision has the power to
levy tax on the taxable turnover of the dealer at the
rate prescribed under the provisions of the Act. The
said rate of tax as prescribed by the |egislature under
the charging section can be altered when the | egislature
enpowers the governnent to change the rate of tax by
issuing notification. In the instant case, t he
Comm ssioner has issued the inpugned circular on the
ground that by the introduction of State Devel opnent Tax
by Act 9 of 2005, the State Governnent has effected the
change in the rate of tax as envi saged under the proviso

to Section 7-D of the Act.

22. As we have already noticed, Section 7-D of the

Act provides for conposition of anbunt at an agreed rate

on the turnover of the dealer, in |lieu of taxes payable
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by the dealer under the Act. Firstly, offer would be
made by the assessee and the sane requires to be
accepted by the assessing authority and then only there
woul d be a concluded contract between the dealer and the
assessing authority for paynent of tax. The proviso, as
we have al ready noticed, cones into play only when there
is a change in the rate of tax. It provides, that, when
there is any change in the rate of tax on the goods,
such increase will proportionately affect the rate of
conpoundi ng of tax. For the purpose of understanding the

nmeaning of ‘change in rate of tax’ enployed under the
proviso to Section 7-D of the Act, the dictionary
nmeani ng of ‘change’ and the ‘rate’ is required to be set
out. The ordinary neaning of change is to becone
different, to transform or convert and rate is the
standard or neasure. On a conbined reading of both the
nmeani ngs, the change in the rate of tax would nean any
such change in the already existing standard or neasure
of conputing the tax payable but not the introduction of
a yet another kind of tax for levy and collection of the
tax from the dealers. State Devel opnent Tax as
i ntroduced by the State Governnent under Section 3-H of
the Act provides for inposition of one percent of State

Devel opnment Tax separately on the taxable turnover

t hereby creating an i ndependent charge. The introduction
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of State Devel opnment Tax has therefore not led to any
change in the rate of tax on goods and therefore there
is no proportional change in the rate of conpoundi ng of
tax for the purposes of proviso to Sec 7-D of the Act.
By virtue of the circular issued by the Conm ssioner of
Tax, the deal ers though have agreed to pay the tax under
Section 7-D of the Act are also expected to pay the
State Devel opnent Tax . This, in our opinion, is
fall aci ous view of the Conm ssioner. The Conmm ssi oner
of Conmercial Taxes could have issued the circular only
if there is a change in the rate of tax. There 1is
di fference between the “change in the rate of tax” and
i ntroduction of altogether a new provision or new kind

of tax for levy and collection fromthe deal ers.

23. In view of the aforesaid discussion, we cannot
sustain the circular instructions issued by the
Conmi ssi oner dated 04.06.2007 and, therefore, the sane
requires to be set aside. Accordingly, we confirm the
judgnment and order passed by the H gh Court for the

reasons stated by us.

24. Now, we leave it open to the assessing
authorities, whether to demand the State Devel opnent Tax
from those dealers who had already opted for the

conposi tion charges under the conposition schene by way
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of issuing appropriate demand notices in accordance with
law. |If and when such denmand notices are issued by the
assessing authority/ authorities, the assessees are at

liberty to question the sane before the appropriate

f orum
25. Wth these observations and directions, these
appeals are disposed of. Parties to bear their

respective costs.

Ordered accordingly.

....................... J.
(H. L. DATTU)

....................... J.
(DI PAK M SRA)

NEW DELHI
FEBRUARY 26, 2013.
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