REPORTABLE
N THE SUPREME COURT OF | NDI A

Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5892 OF 2006

SUKHDEVY SI NGH C.. APPELLANT( s)
Ver sus

UNION OF | NDI A AND OTHERS A, - RESPONDENT( s)

ORDER

Waile granting |eave on Decenber 12, 2006, a
two Judge Bench (S.B. Sinha and Markandey Katju, JJ.)
felt that there was inconsistency in the decisions of
this Court in UP. Jal N gam and others vs. Prabhat
Chandra Jain and others?, and Union of India and
anot her vs. M or Bahadur Singh? and consequently,
opined that the matter should be heard by a |larger
Bench. This is how the matter has conme up for
consi deration before us.

2. The referral order dated Decenber 12, 2006

reads as foll ows:

“The appellant herein was appointed as Deputy
Director of Training on or about 13.11.1992. He

1 (1996)2 SCC 363
2 (2006)1 SCC 368
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attended a training programme on Conputer Applied
Technol ogy. He was sent on deputation on various
occasions in 1997, 1998 and yet again in 2000.
I ndi sputably, remarks in his Annual Confidential
Reports throughout had been “Qutstandi ng” or “Very
good”. He, however, in two years i.e. 2000-2001
and 2001- 2002 obtained only “Good” remark in his
Annual Confidential Report. The effect of such a
downgrading falls for our consideration. The Union
of India issued a Ofice Menorandum on 8.2.2002
wherein the Bench mark for pronotion was directed
to be “Very Good”in ternms of clause 3.2 thereof.
It is also not in dispute that QGuidelines for the
Departmental Pronotion Commttees had been issued
by the Union of India wherein, inter alia, it was
directed as foll ows:

‘g 6.2.1(b) The DPC shoul d assess the
suitability of the enployees for pronotion on the
basis of their Service Records and with particul ar
reference to the CRs for five preceding years
irrespective of the qualifying service prescribed
in the Service/Recruitnent Rules. The 'preceding
five years' for the aforesaid purpose shall be
deci ded as per the guidelines contained in the DoP
& T OM No.22011/9/98-Estt. (D), dated 8.9.1998,
which prescribe the Mdel Calendar for DPC read
with OM of even nunber, dated 16.6.2000.(If nore
than one CR have been witten for a particular
year, all the CRs for the relevant years shall be
consi dered together as the CR for one year}.”

The question as to whether such a
downgr adati on of Annual Confidential Report would
amount to adverse remark and thus it would be
required to be comunicated or not fell for
consideration before this Court in U P. Jal N gam
and Os. Vs. Prabhat Chandra Jain and Os. -
(1996) 2 SCC 363 in the follow ng terns:

“ We need to explain these observations of the
H gh Court. The N gam has rules, whereunder an
adverse entry is required to be comunicated to
t he enpl oyee concerned, but not downgradi ng of an
entry. It has been urged on behalf of the N gam
that when the nature of the entry does not reflect
any adverseness that 1is not required to be
conmuni cat ed. As we view it the extrene
illustration given by the H gh Court may reflect
an adverse elenent conpul sorily conmunicabl e, but
if the graded entry is of going a step down |ike
falling from 'very good to 'good that may not
ordinarily be an adverse entry since both have a
positive grading. Al that is required by the
authority recording confidentials in the situation
is to record reasons for such downgrading on the
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personal file of the officer concerned and inform
hi m of the change in the formof an advice. If the
variation warranted be not permssible, then the
very purpose of witing annual confidenti al
reports would be frustrated. Having achieved an
opti mum | evel the enployee on his part may sl acken
in his work, relaxing secure by his one-tine

achi evenent. Thi s woul d be an undesi rabl e
situation. Al the sane the sting of adverseness
must, in all events, not be reflected in such
vari ations, as ot herw se, t hey shal | be

communi cated as such. It may be enphasised that

even a positive confidential entry in a given case
can perilously be adverse and to say that an
adverse entry should always be qualitatively
damaging nay not be true. In the instant case we
have seen the service record of the first

respondent. No reason for the change is nentioned.

The downgrading is reflected by conparison. This
cannot sustain. Having explained in this manner

the case of the first respondent and the system
that should prevail in the Jal N gam we do not

find any difficulty in accepting the ultimte
result arrived at by the H gh Court.”

Several H gh Courts as also the Centra
Adm ni strative Tribunal in their various judgnents
followed the decision of this Court in U P. Jal
Ni gam(supra), inter alia, to hold that in the
event t he said adver se remar ks are not
comuni cat ed causing deprivation to the enployee
to make an effective representation there against,
thus should be ignored. Reference may be nade to
2003(1) ATJ 130, Snt. T.K Aryaveer Vs.Union of
India & O's, 2005(2) ATJ, Page 12, 2005(1) ATJ
509-A.B. Gupta Vs. Union of India & Os. and
2003(2) SCT 514- Bahadur Singh Vs. Union of India
& Os.

Qur attention, however, has been drawn
by the |earned Additional Solicitor Cenera
appearing for the respondents to a recent decision
of this Court in Union of India & Anr. Vs. Mjor
Bahadur Singh - (2006) 1 SCC 368 where a Division
Bench of this Court sought to distinguish t he
U P. Jal N gam(supra) stating as foll ows:

“8. As has been rightly submtted by
| earned counsel for the appellants U P. Jal N gam
case has no universal application. The judgnent
itself shows that it was intended to be neant only
for the enpl oyees of U P.Jal Nigamonly.”

Wth wutnost respect, we are of the

opinion that the judgnment of U.P.Jal N gan{supra)
cannot held to be applicable only to its own
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reasonabl e period whether it is poor, fair, average,
good or very good entry. This is what this Court in
paragraphs 17 & 18 of the report in Dev Dutt3 at page

733:

“I'n our opinion, every entry in the ACR of a
public servant nust be communicated to himw thin a
reasonabl e period, whether it is a poor, fair,
average, good or very good entry. This is because
non- communi cation of such an entry nay adversely
affect the enployee in two ways : (1) Had the entry
been communicated to him he would know about the
assessnment of his wrk and conduct by his
superiors, which would enable him to inprove his
work in future (2) He would have an opportunity of
making a representation against the entry if he
feels it Is unjustified, and pray for its
upgr adati on. Hence non-conmuni cation of an entry is
arbitrary, and it has been held by the Constitution
Bench decision of this Court in Mineka Gandhi vs

Union of India (supra) that arbitrariness violates
Article 14 of the Constitution.

Thus it is not only when there is a benchmark but
in all cases that an entry (whether it is poor,
fair, aver age, good or very good) nust be
communi cated to a public servant, otherw se there
Is violation of the principle of fairness, which is
the soul of natural justice. Even an outstanding
entry should be communi cated since that woul d boost
the norale of the enployee and nmake him work
har der.”

4. Then in paragraph 22 at page 734 of the report,
this Court nmade the foll ow ng weighty observati ons:

“I't may be nentioned that conmunication of entries
and giving opportunity to represent against themis
particularly inportant on higher posts which are in
a pyramdical structure where often the principle
of elimnation is followed in selection for
pronotion, and even a single entry can destroy the
career of an officer which has otherwi se been
out standi ng throughout. This often results in grave
injustice and heart-burning, and my shatter the
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noral e of many good officers who are superseded due
to this arbitrariness, while officers of inferior
merit may be pronoted.”

5. I n paragraphs 37 & 41 of the report, this Court
t hen observed as foll ows:

“We further hold that when the entry 1is
communicated to him the public servant should
have a right to nake a representati on agai nst the
entry to the —concerned authority, and the
concer ned aut hority must deci de t he
representation in a fair manner and wthin a
reasonabl e period. W also hold that the
representation nmust be decided by an authority
hi gher than the one who gave the entry, otherw se
the likelihood is that the representation will be
summarily rejected w thout adequate consideration
as it would be an appeal from Caesar to Caesar
Al this would be conducive to fairness and
transparency in public admnistration, and would
result in fairness to public servants. The State
must be a nodel enployer, and nust act fairly
towards its enployees. Only then would good
gover nance be possi bl e.

I n our opinion, non-comunication of entries in
the Annual Confidential Report of a public

servant, whether he is in «civil, judicial
police or any other service (other than the
mlitary), certainly has civil conseqguences

because it may affect his chances for pronotion
or get other benefits (as already discussed
above). Hence, such non-comunication would be
arbitrary, and as such violative of Article 14
of the Constitution.”

6. W are in conplete agreenent with the view in

Dev Dutt® particularly paragraphs 17, 18, 22, 37 & 41 as

guot ed above. W approve the sane.

7. A three Judge Bench of this Court in Abhijit

Ghosh Dastidar vs. Union of India and others® foll owed

9 (2009)16 SCC 146
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Dev Dutts. In paragraph 8 of the Report, this Court
wth reference to the case under consideration held as

under:

“Coming to the second aspect, that though the
benchmark “very good” is required for being
consi dered for pronotion admttedly the entry
of “good” was  not communicated to the
appel | ant . The entry of 'good" should have
been comunicated to him as he was having
“very good” in the previous year. In those
ci rcunst ances, in our opi ni on, non-
conmuni cation of entries in the ACR of a
public servant whet her he is in civil,
judicial, police or any other service (other
than the armed forces), it has civil
consequences because it nmay affect his chances
for pronotion or get other benefits. Hence

such non-conmmuni cation would be arbitrary and
as such violative of Article 14 of the
Consti tution. The sanme view has Dbeen
reiterated in the above referred decision
relied on by the appellant. Therefore, the
entries *“good” if at all granted to the
appel l ant, the sane should not have been taken
into consideration for being considered for
pronotion to the higher grade. The respondent
has no case that the appellant had ever been
i nformed of the nature of the grading given to
him”

8. In our opinion, the view taken in Dev Dutt that
every entry in ACR of a public servant nust be
communi cated to himher within a reasonable period is
legally sound and helps in achieving threefold
objectives. First, the conmmunication of every entry in
the ACR to a public servant helps hinfher to work

har der and achieve nore that helps himin inproving his
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work and give better results. Second and equally
I nportant, on being nade aware of the entry in the ACR
the public servant may feel dissatisfied wth the sane.
Communi cation of the entry enables himher to nmake
representation for upgradation of the remarks entered
in the ACR Third, communication of every entry in the
ACR brings transparency in recording the remarks
relating to a public servant and the system becones
nore conformng to the principles of natural justice.
We, accordingly, hold that every entry in ACR - poor,
fair, average, good or very good — nust be communi cated
to himher within a reasonabl e peri od.

9. The decisions of this Court in Satya Narain
Shukla vs. Union of India and others and KM Mshra
vs. Central Bank of India and others!* and the other
decisions of this Court taking a contrary view are
decl ared to be not |aying down a good |aw.

11. Insofar as the present case is concerned, we

—_

(2006) 9 SCC 69
(2008) 9 SCC 120
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are informed that the appellant has already been
pronoted. In view thereof, nothing nore is required to
be done. G vil Appeal is disposed of with no order as
to costs. However, it wll be open to the appellant to
make a representation to the concerned authorities for
retrospective pronotion in view of the |egal position
stated by us. If such a representation is made by the
appellant, the sanme shall be considered by the

concerned authorities appropriately in accordance wth

| aw.
11 . A No. 3 of 2011 for intervention is
rej ect ed. It will be open to the applicant to pursue

his | egal renedy in accordance with | aw

...................... J.
(R M LODHA)
...................... J.
(MADAN B. LOKUR)
...................... J.
( KURI AN JOSEPH)
NEW DELHI
APRI L 23, 2013.
| TEM NO. 102 COURT NO. 4 SECTION |V
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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NQ(s). 5892 OF 2006
SUKHDEV SI NGH Appel I ant (s)
VERSUS
UNION OF I NDI A & ORS. Respondent (s)

(Wth appln(s) for Intervention/Inpleadnent and office report )

Date: 23/04/2013 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE R M LODHA
HON BLE MR JUSTI CE MADAN B. LOKUR
HON BLE MR JUSTI CE KURI AN JOSEPH

For Appel | ant (s)

M. Ansar Ahnad Chaudhary, Adv.
For Respondent (s) M . Mdhan Parasaran, SG
M. D.L. Chidananda, Adv.
M. Asgha G Nair, Adv.
M. S.N Terdal, Adv.
M. Harinder Mhan Singh , Adv
Ms. Shabana, Adv.
UPON hearing counsel the Court nade the follow ng
ORDER
Cvil Appeal is dismssed with no order as to
costs. I.A No. 3 of 2011 is rejected.
Pending application(s), if any, stands disposed
of .
(Par deep Kumar) (Renu D wan)
Court Master Court Master

[SIGNED REPORTABLE ORDER IS PLACED ON THE FILE]
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