REPORTABLE
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO OF 2014
(arising out of SLP(C)No.26223 of 2013)
G MOHANASUNDARAM ... APPELLANT
VERSUS
R NANTHAGCPAL AND ORS. ... RESPONDENTS
JUDGMENT
Sudhansu Jyoti Mikhopadhaya, J.
Leave granted.
2. This appeal is directed against the judgnment and order

dated 8th July, 2013 passed by the Division Bench of the High
Court of Judicature at Madras in Wit Petition No.5508 of
2013. Initially, the appell ant herein challenged the
Governnment notifications dated 10" February, 2012 and 13th
April, 2012 whereby 1st respondent was pronoted and appoi nted
to the Indian Admnistrative Service, before the Central
Adm nistrative Tribunal, Madras Bench by filing QA No.249 of
2012 and the sanme was allowed by order dated 18t" February,
2013. By the inmpugned judgnent the H gh Court set aside the
said order dated 18" February, 2013 passed by the Central
Adm ni strative Tri bunal .

3. The factual matrix of the case is as foll ows:
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The appellant and the 1st respondent are officers of
Tam | Nadu State Civil Services. They were considered for
pronotion to the Indian Adm nistrative Service (hereinafter
referred to as the “I1 AS’) agai nst certain percentage of posts
avail abl e for nmenbers of the State Civil Service.
4. On 1st Septenber, 2009, the State of Tam | Nadu prepared
a list of 27 eligible candidates for consideration for
appoi nt ment agai nst 19 vacancies of |AS for the year 2009
The list was sent to the Secretary, Union Public Service
Commi ssion (hereinafter referred to as the “UPSC’). The nane
of the appellant was included at serial No.26 and the nanme of
the 1st respondent was placed at serial No.16 of the said |ist
prepared on the basis of seniority list of the State G vi
Service. In the seniority list of State Gvil Service the
appel lant was placed at serial No.59 and 1st respondent at
serial No. 34.
5. On 4t Novenber, 2009, the State Governnent issued a
char ge-sheet against the 1st respondent under Rule 17(b) of
the Tami| Nadu Civil Service (D scipline and Appeal) Rules
for certain irregularities conmtted by him while working as
Seni or Regi onal Manager , Tam | Nadu State Marketing
Corporation Ltd. On 3rd February, 2011, the State Government
prepared a list of 10 eligible candidates for appointnent to
the 1 AS cadre against the 2009 vacancies. The appellant was
shown at serial No.9 and 1st respondent at serial No.4. The

list was forwarded to the UPSC.
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6. On 10th March, 2011, the UPSC sought for clarifications
and sonme nore information from the State Governnent. By its
letter dated 12th April, 2011, the State CGovernnent enclosed
the Annual Character Rolls (ACRs) of all the eligible
candi dates, which according to the State Governnment were
valid. The State Covernnment wthheld sone of the ACRs of
certain candidates including the 1st respondent on the ground
that the ACRs were not valid. The ACRs of the 1st respondent
pertaining to the period 27t July, 1998 to 10" June, 2002
i.e., for 5 years alone, were forwarded to the UPSC and the
ACRs of the 1st respondent for the period from 10th June, 2002
to 31st March, 2009 were withheld by the State.
7. On 7th Decenber, 2011, the State Covernment forwarded a
list of 13 candidates for pronotion to the I AS cadre against
2 vacancies for the year 2010. The appellant was shown at
serial No.8 and the 1st respondent at serial No.4. The ACRs of
all the candidates including the 1st respondent for the period
26th May, 2006 to 7th January, 2008 were forwarded.
8. The Selection Commttee prepared a Select List of 2009
and 2010 on 27th Decenber, 2011 against the respective
vacancies of those years. The appellant was not selected.
According to the appellant, though his ACRs were far better
than the ACRs of other candidates including 1st respondent, he
was not sel ected.
9. A notification dated 10" February, 2012 was issued by

the Governnent of India and the selected candidates were
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appointed to the |IAS cadre for the vacancies of 2009 and
2010.

10. The appel |l ant having  not sel ected/ pronoted filed
Oiginal Application No.249 of 2012 before the Central
Adm ni strative Tribunal, Madras Bench challenging the
notification 10" February, 2012 passed by the Governnent of
I ndia. When the matter was pending, on 15t" March, 2012 the
State Covernment dropped the disciplinary proceedi ngs agai nst
the 1st respondent taking into consideration the enquiry
report and reply filed by the 1st respondent. By an anendnent
application filed in pending OA the appellant challenged the
notification of 13th April, 2012, by which 1st respondent was
appointed to the Indian Adm nistrative Service. The UPSC,
State Governnent and 1st respondent filed their respective
replies to which the appellant filed a rejoinder. According
to the UPSC, the selection was made in accordance with the
rules and the valid ACRs which were forwarded by the State
Governnment. The State CGovernnent in its reply justified its
action in sending only the valid ACRs and the 1st respondent
di sputed the allegation nmade agai nst him

11. The Central Administrative Tribunal, Madras Bench by its
judgment and order dated 18t February, 2013 allowed the
Original Application filed by the appellant, quashed the
notification dated 10" February, 2012 in so far as not

including the nanme of the appellant herein and quashed the
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notification dated 13th April, 2012 by which 1st respondent was
appoi nt ed.
12. The High Court at the instance of the 1st respondent
allowed the wit petition and set aside the order passed by
the Central Admnistrative Tribunal, Madras Bench in QA
No. 249 of 2012.
13. Learned counsel for the appellant submtted that the
Hi gh Court by the inpugned judgnent and order dated 8th July,
2013 reversed the well reasoned judgnent and order dated 18th
February, 2013 of Central Admnistrative Tribunal, Madras
Bench, ignoring the fact that the 1st respondent was facing
maj or charges and had adverse entry in the ACRs at the tine
of selection. It was contended that though ACRs for the
period from 1st CQOctober, 2002 to 31st WNMarch, 2009 of 1st
respondent were available they were not forwarded by the
State Governnent to the UPSC. According to himin the nmatter
of pronotion and conpul sory retirenent from service, entire
service record of the officer concerned should have been
consi der ed.
14. Learned senior counsel for the appellant further
contended that respondents acted arbitrarily in not taking
into consideration the relevant ACRs of the 1st respondent on
the ground that they were witten beyond the tine prescribed
by the State Governnent.
15. Learned counsel for the UPSC contended that at tine of

hol ding Selection Commttee neeting for the Select List of
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2009, the State CGovernnent forwarded the ACRs stated to be
valid and duly certified. The neeting was then convened for
4th Decenber 2009, however, when the Commttee net on 4th
Decenber, 2009, it was observed that certain issues relating
to the validity of the ACRs of officers in the zone of
consideration were required to be resolved by the State
Gover nnent , and the neeting was, therefore deferred.
Subsequently, when the Select List for 2009 was to be drawn
up, the State Governnent forwarded the ACRs vide its letter
dated 10th March, 2010 along with the validity certificate.
The neeting was convened on 26t" May, 2010 and the Sel ect Li st
of 2009 for 19 vacancies was drawn up. The 1st respondent was
considered at serial No.17 and his ACRs for the certain
period were considered. But since his ACRs for the period
2003-2004 to 2005-2006 were not available, the Commttee in
accordance with the guidelines considered the ACRs for the
period 1999 to 2002.

16. Learned counsel for UPSC further submtted that on 31st
March, 2010, the Governnent of India determined 7 vacancies
for the year 2010. The Select List of 2010 was renamed as
2009A in view of the judgnment of the Hi gh Court of Punjab and
Haryana regarding overlapping Select List for a particular
year. The State Governnent forwarded the ACRS vide letter
dated 3¢ February, 2011. On the scrutiny of the ACRs, it was
found that the ACRs of sonme of the officers including 1st

respondent which were furnished during the last Selection
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Committee neeting were not furnished before the present
Sel ection Committee and the ACRs which were not furnished
earlier were furnished. The reason for this change was asked
from the State CGovernnent vide letter dated 10" March, 2011
to which the State Governnent replied by letter dated 12th
April, 2011 that the State CGovernment had consi dered the ACRs
witten by the Reporting Oficer or Scrutinizing Oficer
wthin a period of 9 nonths as valid for the Sel ect List 2009
which were forwarded to UPSC considering the fact the
officers reported upon need not be penalized for no fault of
theirs. It was further contended that for the Select List
2009A, the State CGovernnent considered that the ACRS witten
by both the Reporting Oficer and Scrutinising Oficer within
a period of 6 nonths are valid, barring certain cases for
which ACRs witten for the periods slightly exceeding six
nmont hs. The matter was once again taken up by UPSC with the
State Covernnment as the revision in the tinme limt for
witing of ACRs with reference to the earlier selection would
lead to anomalous situation. The State Governnent by its
letter dated 1st Decenber, 2011 intimated the UPSC that with a
view to maintain consistency after obtaining orders of the
conpetent authority it was decided that the ACRs witten
within 9 nonths nmay be considered valid for preparation of
Sel ect List of 2009A and the Oficers need not be penalized
for no fault of theirs. The neeting of +the Selection

Commttee was held on 27th Decenber, 2011. In the Sel ect List
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of 2009A, 1st respondent was considered at serial No.4 and he
was assessed for the period 2004 to 2009. However, in view of
the ACRs ‘not available’ for the period 2004 to 2006 and for
the year 2008-2009, the Conmmttee considered the ACRs of
preceding years 1999 to 2002. In this regard the UPSC has
also referred to the Governnent’s guidelines issued fromtine
to tine.
7. It was further submtted on behalf of the UPSC that
since the rule of the State CGovernnent regarding the period
of witing of ACRs remained the sanme to the Select Lists of
2009 and 2009A, the Selection Conmttee as per the interna
gui delines adopted the assessnment of previous Selection
Comm ttee. Therefore, assessment of ACR of 1st respondent for
the period from 26t" May, 2006 to 6th March, 2007 certified as
valid by the State Covernnment for select list of 2009 was
adopted by Selection Commttee which net to prepare the
select list of 2009A. It was also submtted that the State
Governnment is required to place only valid ACRs in the
Dossier of officers under the zone of consideration for a
particular Select List, as was done in this case.
18. W have considered the rival subm ssions nmade on behal f
of the parties. After giving our careful consideration to the
facts and circunstances of the case, we are of the view that
the H gh Court was not justified in interfering with the wel

reasoned order passed by the Central Adm nistrative Tribunal.
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19. Pronotion and appointnent of officers of State G vil
Service to Indian Admnistrative Service are governed by
Indian Adm nistrative Service (Appointnment by Pronotion)
Regul ations, 1955. As per Regulation 5(4) of the Indian
Adm ni strative Service ( Appoi nt nment by Pronot i on)
Regul ations, 1955 it is mandatory for the Selection Conmttee
to make an overall relative assessnment of ‘service records’
of the eligible candidates. The said Regulation reads as

foll ows:

“Regulation 5(4) - The Selection Committee shall classify
the eligible officers as ‘Outstanding’, ‘Very Good, ‘Good’
or ‘Unfit’, as the case may be, on an overall relative
assessment of their Service records.”

20. Under Regul ation 5(5), the list shall be prepared first
from anongst the officers finally classified as ‘ Qutstanding’
and then from anongst those simlarly classified as ‘Very

Good’ and so on. The said regul ation reads as foll ows:

“Regulation 5(5) - The list shall be prepared by including
the required number of names, first from amongst the
officers finally classified as ‘Outstanding’ then from
amongst those similarly classified as ‘Very Good’ and
thereafter from amongst those similarly classified as
‘Good’” and the order of names inter-se within each
category shall be in the order of their seniority in the
State Civil Service.

Provided that the name of any officer so included in the

list, shall be treated as provisional, if the State
Government, withholds the integrity certificate in respect
of such an officer or any proceedings, departmental or
criminal, are pending against him or anything adverse
against him which renders him unsuitable for
appointment to the service has come to the notice of the
State Government.
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Provided further that while preparing year-wise select
lists for more than one year pursuant to the second
proviso to sub-regulation (1), the officer included
provisionally in any
of the select list so prepared, shall be considered for
inclusion in the select list of subsequent year in addition
to the normal consideration zone and in case he is found
fit for inclusion in the suitability list for that year on a
provisional basis, such inclusion shall be in addition to the
normal size of the select list determined by the Central
Government for such year.”

As per first proviso to Regulation 5(5) the nane of such
officer so included in the Select List against whom
departnmental proceedings are pending or anything adverse as
has conme to the notice of the State Government which renders
hi m unsui tabl e for appointnent to the service is provisional.
21. Regulation 6 relates to consultation wth UPSC. As per
the said Regulation the |list prepared in accordance wth
Regulation 5 is required to be forwarded to the UPSC by the
State CGovernnent along with records of all nmenbers of the
State Cvil Service included in the |ist.

22. From the stand taken by the respondents, it is clear
that the State Governnment did not send all the service
records of eligible candidates to UPSC for consideration.
Particularly, the relevant service records of 1st respondent,
for the preceding five years prior to selection were not
forwarded on the ground that they are not valid.

23. The mnutes of the neeting of the Selection Commttee
dated 27t Decenber, 2011 as recorded at paragraph 5.3 and 5.4

of the proceedi ngs suggests that the service records of all
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the officers upto the year 2008-2009 were considered and on
that basis the 1st respondent was reconmended for pronotion.
But this is far from truth as apparent from paragraph 5.3,
5.4 and 5.5 of the proceedi ngs as quoted hereunder:

“5.3. The Committee examined the service records of
the officers whose names are included in the Annexure
and who fulfilled the conditions of eligibility for
promotion to the IAS. The Committee took into
consideration the ACRs of the officers (certified as valid
by the State Government vide letter dated 07.12.2011)
upto the year 2008-09. On an overall relative
assessment of their service records, the Committee
assessed them as indicated against their names in the
Annexure. While assessing their suitability, the
Committee did not take into consideration any adverse
remarks in the ACRs of the officers which were not
communicated to them.

5.4 The Committee examined the records of the
officers whose names are included in Annexure-l and
who fulfilled the conditions of eligibility, up to the year
2008-09. On an overall relative assessment of their
service records, the Committee assessed them as
indicated against their names in Annexure-l. while
assessing their suitability, the Committee did not take
into consideration any adverse remarks in the ACRs of
the officers which were not communicated to them.

5.5 On the basis of the above assessment, the
Committee selected the officers whose names are
mentioned below as suitable for promotion to the Indian
Administrative Service and placed them in the following

order:-

Sl Name of the Officer Date of
No. (Smt./Shri) Birth

1. P. Senthilkumar (5C) 18.12.1957
2. V. Kalaiarasi 29.03.1969
3. G. Govindaraj (5C) 26.04.1960
4. V. Mohanraj (5C) 22.01.1957
5.%* R. Nanthagopal 23.05.1964
6. N. Vankatachalam 29.04.1965
7. C. Manoharan (5C) 15.12.1955

*The names at S.No.5 has been included in the list provisionally
subject to clearance in the disciplinary proceedings pending
against him and grant of integrity certificate by the State
Government.”
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The nane of the 1st respondent was included provisionally
subject to clearance in the disciplinary proceedi ngs pending
against him and grant of integrity certificate by the State
Gover nnent .
24. The appellant had challenged the action of State
Government declaring an ACR invalid in absence of any valid
reason. According to the |earned counsel for the appellant,
nerely because an ACR has been witten beyond the period of 9
months, it cannot be held to be invalid in absence of
[imtation prescribed under any rul e or guideline.
25. On behalf of the State Government reliance has been
pl aced on Governnent O-der dated 4t April, 2007 issued by
Personnel and Adm nistrative Reforns (K) Departnment of State
of Tam | Nadu. The CGovernnent issued guidelines with respect
to witing of the Annual Confidential Report by the said
Governnent Order. The relevant portion of the said order
reads as follows:
“6.The Government have examined the above issue afresh
and in supersession of all the existing instructions the
following fresh instructions are issued in respect of writing
of confidential reports by the Reporting Officers whenever
they are demitting office either on transfer or for other
reasons in the middle of the year. The following
instructions are to be followed scrupulously.
“Whenever the Reporting Officers are to relinquish
charge on transfer or for other reasons, they should write
the confidential reports in respect of all his subordinate
officers and the handling over charge report should
accompany a certificate to his higher officer that he had
completely written the confidential reports on all his
subordinate officers. However, it it is not possible to

adhere to the above procedure, due to administrative
reasons, he may take a reasonable time to write
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confidential reports but this time limit should not

ordinarily exceed 90 days from the date of his demitting

office.”
26. In the guidelines issued by the State CGovernnent, there
is nothing to declare any Annual Confidential Report invalid.
The period of 90 days prescribed therein is not nandatory but
directory. The 90 days period is also to be counted fromthe
date of demtting office by the officer who wites the A CR
27. In view of the discussion above, we hold that in terns
of Regulation 5(4) of the Indian Admnistrative Service
(Appoi ntmrent by Pronotion) Regulations, 1955 it was i ncunbent
upon State Governnent to forward conplete service records of
all the eligible candidates including the 1st respondent to
the UPSC for considering them for pronotion to |AS cadre.
Wthholding of ACRs of the year 2003-2009 of the 1st
respondent on a wong presunption that they were invalid, is
illegal and fatal in the case of 1st respondent towards his
appoi ntnent to the post of Indian Adm nistrative Service. The
aforesaid fact though cane to the notice of the UPSC which
sought clarification from the CGovernnment of Tam | Nadu, the
State CGovernnment misled the UPSC which resulted in wong
assessnent of service records of 1st respondent in violation
of Regulation 5(4) read with Regulation 6 of the Indian
Adm ni strative Service ( Appoi nt nment by Pronot i on)

Regul ati ons, 1955.
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28. The Central Admnistrative Tribunal by its judgnent
dated 18th February, 2013 rightly held that the Selection
Committee has not taken into account all relevant facts and
records to conme to a conclusion that the 1st respondent is
superior to appellant.
29. The Central Administrative Tribunal also considered the
i ssue of departnental proceedings pending against the 1st
respondent wunder Rule 17(b) of the Tam | Nadu Service
(Discipline and Appeal) Rules, was noticed by the Selection
Committee as apparent from recomrendation of the name of 1st
respondent with a star mark shown against the same with a
note that in view of the pendency of the departnental
proceedings inclusion of the nanme of 1st respondent was
provisional. In the said departnental proceedings Enquiry
Oficer after going through the evidence and reply submtted
by the 1st respondent held that the charge No.2 is proved
agai nst the 1st respondent. In spite of the same, the State
Gover nnent dropped the charges.
30. The Tribunal noticed that the State CGovernnment dropped
t he charges agai nst the 1st respondent wi thout giving detailed
reasons for such action. Considering the sanme the Tribuna
held that the State CGovernnent failed to furnish the valid
reasons for dropping charges and for subsequent issuance of
integrity certificate to the 1st respondent. For the said
reason the Tribunal held that the action on the part of the

State is a case of hasty deci sion.
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31. The Hi gh Court failed to appreciate the guidelines dated
4th April, 2007 issued by the State Governnent with regard to
the ACR and wongly accepted the stand of the respondents
that invalid ACRs were not to be considered. The H gh Court
al so exceeded its jurisdiction in discussing the charges
framed against the 1st respondent and in justifying the
grounds for dropping the charges, though it was not discl osed
by the State Governnent.

32. For the reasons aforesaid, we set aside the i npugned
judgnment and order dated 8th July, 2013 passed by the High
Court in Wit Petition No.5508 of 2013, wupheld the order
passed by the Central Admnistrative Tribunal dated 18th
February, 2013 wth direction to the respondent(s) to
reconsi der the nane of the appellant viz-a-viz 1st respondent
for pronotion to the post of Indian Adm nistrative Service
agai nst the vacancies for the year 2009A. |If necessary, a
fresh Selection Committee or a Review Committee shall be
constituted and reconvened. The process of selection be
conpleted within three nonths. The order passed by the

Tri bunal stands nodified to the extent above.

33. The appeal is allowed with the aforesaid observations

and directions. No costs.

...................................................... J.
( SUDHANSU JYOTI MUKHOPADHAYA)
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.................................................... J.
(V. GOPALA GO/DA)

NEW DELHI ,
JULY 21, 2014.
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